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trial, thatBesides it made at the anywas not a point
theof courtmade;such thereduction could be ruling

the note andthe effect thatbeen to mortgagehaving only
not void.were

on verdict.theJudgment

Avery & a.Kenniston v.

it,of firm contracted ispayment byof a debt one the that evi-partialA
of lim-against preventall to the bar of the statutepartnersidenee the

itations, the firmparty dealingsin favor of a has had andwho with
has not had notice of its dissolution.

debt, is no satis-negotiable securityA taken as collateral to an antecedent
of anpaid, appear injuryfaction such debt unless it be or unless it that

to ofthroughhas resulted the debtor the laches the creditor.
uponof is the defence to anproof party upThe burden sets such awho

uponaction the antecedent debt.

Assumpsit on a note dated December for21, 1833,
to the or order on demand with$803.25, payable plaintiff'

interest, and executed the defendants who were part-by
at time. the issue and theners the They pleaded general

of limitations.statute
on the 9th of SeptemberThe thatplaintiff' proved day

the which indorsedsum of was1835, Avery paid $100
the note.upon

aThe in evidencedefendants then offered receipt
tenor :the of theby plaintiff' followingsigned

E. W. an-1836. Received of“August 22, Avery
on22d John Col-1836,order for dated$110.42, August

iffor andto be to said payment,presented Colbyby,
&,the note of Bartlettto allowed said onbe Averypaid

John Kenniston.”Avery.
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It that at the date the residedofappeared receipt, Colby
in Boston and awas of the that he waspartner plaintiff;
then in credit failed in orderbut 1837. Thegood April
was the and andproduced had not beenby plaintiff, paid,

-no evidence of itswas been forgiven having presented
payment.

A takenverdict was for the to' theplaintiff subject
the court the evidence,of and theuponopinion questions

of thereon transferred to this court forlaw werearising
determination.

Quincy,for the plaintiff.

for theW. C. defendants.Thompson,

ofJ. It is settled that aWoods, paymentwell partial
is a sufficientit,a hasa debt who contractedby party

and of the par-of its existence payingacknowledgment
ain of newit, prom-to to be evidencety’s liability regard

of the statute of lim-it, to the barand preventise to pay
6 N. H. 124.Bank Sullivan,Exeter v.itations.

a' of oneheld that new promisehas elsewhere beenIt
to a new promisewas equivalent'several co-promisersof

a partial paymentand thatthem, accordinglyall ofof
the ex-relation,in that preservedstandingmade oneby

the others. Butitor revivedistence of the debt against
otherwise in thisheldthis beenhas inthe law particular

athere must newthat beis,assumedTheState. ground
the acknowl-inferred fromeither or to beexpresspromise,

inotherwise,orof the indebtedness by paymentedgment
a;the statute andthe of partyto operationorder prevent

fromeither orno resulting clearlyhaving power, express
relations, another anhis to bind by undertaking,original

to make such new In otherhas no power promise.
is in the ofwords, there mutual relation merenothing

one act the other inthat authorizes to for.co-promisers
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the effect hisor ofenlarging scope original undertaking.
Bank v. ubiSullivan, supra.

But the or astate relation of mu-partnership implies
tual of the init,each to to bind othersauthority party
any contract or within the ofagreement falling object
the association. Each is the of the otherspartner agent
for the of debts for thepurpose contracting proper prose-
cution of business,their by borrowing money, purchasing

or andgoods, labor, tootherwise,hiring liquidate balan-
ces and notes or in behalf thegive firm,bills of and

to the ofaccording the law ofgeneral principles agency,
the act or admission oneof is taken and held to be the act
or admission of the others, who become as com-thereby

asbound if themselvespletely they inparticipated them,
or means authorized them.by any expressly

this the of one orUpon promise otherground partner,
hasact, been deemedequivalent always effectual to pre-

serve as his a debt otherwiseagainst copartners barred by
the statute of limitations. The to do this haspower

been as one ofjustly thoseregarded involved inproperly
the relation of and for thecopartnership, effec-necessary
tive of itsdischarge appropriate objects.

It is true that the case does not afford direct evidence
of the existence of the at the time that thepartnership

was made iswhich relied on as evidence ofpayment the
new But there is no of itspromise. proof dissolution;

if its continuancenor, not matter ofbe inference inlegal
the absence such isof there evidence that theproof, any

had notice of a dissolution when heplaintiff received the
dealingsto theWith respect who had hadpayment. plaintiff,

ith the firm, and had not received actual notice ofw­
dissolution, theits defendants continued to be partners

and of one another as such incapable binding matters
ofwithin the ordinary scope partnership powers.

theWe think that madetherefore onepayment by of.
the defendants beenhave regarded the-might justly by
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oftheof dealingact both. By previousas theplaintiff
accreditedeach stoodthe partnerwith plaintiff,firmthe
inact and for the otherto regardto speakfull powerwith

the and thefirm;of plaintiffbusiness'theto proper
same inferen-from the act of one thedrawtoahad right

hadfrom if beenhave drawn it bothhethat mightces
in it.or participatingapprovingpresent

thedefendant that onis,taken thebyAnother ground
forhe an order one1836, drew Colbyuponof August22d

demand; that theonto the$110.42, plaintiffpayable
toand init undertook presentwritingreceivedplaintiff

done andthat he has not so,butforsame payment;the
in the month of April following.failed■thatColby

and receivedthat the order wasnot givenis assumedIt
the ofantecedent debt. Indeed termstheofin payment

took it and whichthe defendant for ap-whichreceiptthe
suchare such as to shut out a pretence,in the ease,pears

thedefencemade. But the proceeds uponhadit beenif
laches in nothas ofthe been guiltythat plaintiffidea

hasfor andorderthe seasonably payment,presenting
andamount,with thehimselfmade chargeablethereby

fromhimselfa of estoppel, deny-if sort precludedas by
his debt isthat paid.ing

is who has takenrule that oneThe general negotiable
to an antecedent isdebt,as consid­collateralsecurities
them toward its if heas applied payment,havingered
due or if hethem,received the have somoney uponhave

thatthem their value hasto beenwith respectconducted
to the of whom he received them.or impaired partylost

Brown, 502;2 v. 2Chamberlyn Delarive,Matter Storyof
2Roberts,353 Ct. 191.; v. Wash. TheGallagherWilson

the hasis sowhether conducted inplaintiff thequestion
case.present

drawee, had funds ofIf the theColby, defendant in his
at the time when the orderhands to haveought been pre-

itout of which hiswassented, to haveduty paid the
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theorder, then omission of the to itplaintiff waspresent
a in law asneglect to theclearly recognized injurious

thewho has anddefendant, subsequent failurethereby by
of from the funds.been ButColby, prevented recovering
that isfact does in the case. Itnot notappear stated

inwhether the had or had not funds handdrawee to meet
the and isthe defence therefore not madeorder, out. In
the case 2of v. WilsonChamberlyn Delarive, 353, that fact
was conceded.

This is not the ofcase a to recoverpayee seeking upon
the bill and the burden ofhimself Itupon proof.taking
is for defendant to all thethe show factsnecessary essen-
tial to his He fails todefence. from thedamageprove

order,to theplaintiff’s omission because he doespresent
not that had funds toprove the drawee thesubject draft.
In order to maintain this is aaction, which cause an-upon
terior to and of the order, it iswholly independent not

that the should hethat hasnecessary plaintiff’ prove not
received order,reason of the or thatany he hasbything

sonot dealt aswith it to the defendant. It isinjure upon
the defendant to the Matteraffirmative. Brown,prove of
2 ;502Story v. cited.Gallagher Roberts, before

There must thererefore be
on the verdict.Judgment
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