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& a.HawkinsPrescott v.

asdescribedboundary linea wasbyland whichin ofA mistake a deed
W., by parties,bothintended20° as wasinstead of NT.NT. E.running 20°

the title of theholding underpersonsagainstin a suitbe correctedmay
having the; they claim takenunder whomall thosethey andgrantor

of the mistake.noticetitle with
land,for ofhaving purchasethecontractedreceiving notice afterA person

deed, purchaserais as with-protectedof notdelivery thebefore thebut
notice.out

for apurchasersas valuableprotectedare nottaking byPersons descent
consideration.

a frombya an administrator under licenseat salepurchaseraWhether
is the rule for a val-protecting purchasersofjudge probate,the within

notice, quere ?uable consideration without

equity. D. Prescott,Bill a minor and theby SallyIn
C. re-Prescott,and heir of one Nathaniel tochildonly

in a the area mistake deed. of facts statedform Many
H,12 N. 19.Hawkins,v.in Prescott

the andbill, answers, evidence, that theIt appeared by
was made Arthur Livermorebyin Octoberdeed question

he saidto O. aconveyed N.‘ Prescott1821, whereby28,
;in Holderness and that theof land mis-allegedparcel

in one of the lines as run-was describing boundarytake
20° said20° E. instead of "W. That PrescottN.ning

that1826,of and thein the part plaintiffdied wasearly
on the 13th 1826heir; that of saidhis sole Liv-January

to Hackett a lotone Samuel ofermore landconveyed
alot,Prescott’s deed him onby Pres-adjoining bounding

; that the title of Samuelcott Hackettsubsequently be-
in Ezra Hackett,vested onecame descentpartly by from
andSamuel,said a salepartly by purchase at the ad-by

of 'Hackett underministrator Samuel license from the
of that in 1836 oneprobate;judge Pingree Cummings

said Ezra Hackett forwith his land, andbargained took
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from him a bond conditioned for its toconveyance himself
and said andHawkins, that it was afterward conveyed

1887.accordingly 16,January
The evidence to show notice of the mistake to Samuel

Hackett and those under him, isclaiming sufficiently
stated in the of the court.opinion

theLivermore,for The mistakeplaintiff. ischarged by
agreement admitted. This court will correct it, unless the
defendants have underpurchased circumstances which
protect-them. N. H. Prov. Stat., ch. sec.171, 6; Stat.
Nov. 1832 De; Riemer v. 4Cantillon, J. C. R. 85 ; Gouver­
neur v. Titus, 6 ;348 v.PearcePaige Verbeckand authori­
ties 2cited, ;Beavan 333 Bar­stow v. 5 Ves.Kilvington,
595; Jenkins v. inQuinchant, notes, ;ibid. Beaumont v.
Bramley, Turner & 46;Russell and Sanderson v. Brown,
in note, ibid.

Have these defendants underpurchased such circum-
is,?stances Their answer that arethey innocent pur-

achasers for valuable consideration without notice. An-
of1. There is no evidenceswer any consideration what-

2. answer ifHawkins,ever. The of true, is insufficient;
he does not noticebecause to thedeny timeup of taking

Ezrafroma Hackett. Tourville v.conveyance Naish, 3
306; Story Windsor, 630;v. 2 Atk.P. 2Wm.’s Powell

and note and 553.537 3. TheMort. noticeon which
is clearly proved.denythey
no surer of mala jidesis thanbadgeThere purchasing

in Sandersonone v. Brownpossession. ubi supraagainst
a447. Indeed it is settled law ofFonb. inEq. pleading

a defendant to himselfthat under aprotectequity, pur­
that he ofmust aver one inchase, purchased possession

281;3 P. Mitf.to be. Wm.’s Pl. 333or pretending [275].
beenwould have to seasonablesubjectThe answers excep­

asand now it iscause,for this admitted thattions the
claimedwas or to be invendor neither soprofession,
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a defenceofthe bill in thissubstance, requisiteinstated
us.ofthe defect be availed byis and maywanting,

oneasis boundA of a mistakewith noticepurchaser
andnotice of a trust. Sandersonv. Brown Gouverneurwith

mis-As the mode correctingcited. to ofTitus,v. before
notice6 As to85;R. 348. whatsee 4 J. C.take, Paige

1case J.a see asufficient to purchaser, strongis charge
R.C. 267.

cor­not1. Thefor the defendants. court willLyford,
thein a deed or upona mistake exceptrect agreement
theit admittedor unless be byproof possible,strongest

and cases205,Ev.defendant’s answer. Gresley’s Eq.
v.432; Whitney4cited; v. Blackf.there Gray Woods,

2 How.330; v.Harrington5 DanaWhitney, Harrington,
reliefVt. will beSmith, 10 452. Nor701; v.Griswold

beforewith diligenceif the ordinarypurchasergranted,
of the contract havemightthe guardedcompletion

26Marvin v. 169.Bennett,the mistake. Wend.against
evidence of the mistake andmust be the clearestThere

of the before the court willthe inter­parties,agreement
4 432 5 Dana 330.;fere. Blackf.

is sufficient evidence to the defend­2. There not charge
in thenotice of mistake deed from Liver-­ants with any

Prescott. rumors fromVague reports,to N. O.more
are notones,and suspicions, though strongstrangers,

491;2 v. Bald­Mann, Poghamv. Sum.sufficient. Flag
13 H.320;2 v. Meserve N.a.,Exch. Stowewin, Jones’ &

a is actual or con­to affect either46. Notice purchaser
is of two thatkinds,Constructive notice whichstructive.

from a rec­and that which resultsfromarises testimony,
if1 Hoff. 153. The noticev. Griffeth,ord. Griffeth

in this case was neither actual norto the defendantsany
.constructive.

in reply.for thePerley, plaintiff,
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toParker, that priorC. J. The bill Octoberalleges,
the28,1841, C. the father ofPrescott,Nathaniel plaintiff,

of Arthur Livermore a certain tract ofpurchased land
anddescribed, distances;coursesparticularly partly by

athat deed drawn and thatexecuted,was datebearing
and intended as a thatof butconveyance tract, that by
mistake and accident one of the courses which run 20°N.

was in as 20°"W., E.,inserted the deed N. &c.
The mistake is Livermoreproved.sufficiently Judge

in his answer admits Hisit. evidence has been intro-
duced and there is other inwithout evidenceobjection,
corroboration from the and otherwise.surveys

If Livermore had continued to be the ofJudge owner
the land on the thenorth, would havelying plaintiff been
entitled to have the mistake corrected, which would doubt-
less have been without the intervention ofaccomplished
this court. But to the execution of thissubsequently
deed, 18th he sold landtheJanuary 1836, lying northerly
of the thustract Prescott topurchased by Samuel Hack-

theett, and deed to him landby bounded the conveyed
on the ofthereby, land Prescott. Ilaekettsoutherly died.

Ezra one of hisHackett, heirs, the shares ofpurchased
others in the landthe owned Samuelby Hackett north-
of his andtract, theerly same to the defendantsconveyed

a similar to thatby description contained in the deed to
Samuel Hackett. As the deeds and the record stand

the defendantstherefore, to have aappear title to the
of land excluded from thestrip conveyance by Judge

Prescott,Livermore to ofmeans theby mistake before
mentioned. But if Samuel Hackett and those who have
derived title under arehim, withchargeable notice, actual

ofconstructive,or the existence of this mistake, then the
is theentitled to same reliefplaintiff thoseagainst so

that she would have hadchargeable theagainst grantor
himself.

The defendants do admit notice whennot such they
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answer of Cummingsof Ezra Hackett. Thepurchased
con-thedenies notice at time when he madenot theonly

of Ezrathe took thetract for and obligationpurchase
he had anyto it also denies thatHackett butconvey,

ofdeed. The answerthe execution of thenotice before
denies that he had notice at time beforeanyHawkins only

Hackett’sand admits that after date ofcontract,the the
he heard that the claimed toto convey,bond plaintiff

of some insome reason error or mistakehave right by
the deed from Livermore to N. C. Prescott.

it to the effect of this admis­"Were examinenecessary
that it enti­find was effectual tosion, shouldwe probably

wasto maintain this bill. The contracttle the plaintiff
The from Hackettfor both. bondmade Cummingsby

one notice toto to therefore would bewas both. Notice
Jennens, 2 C. And therev. Bro. P. 278.Blenkarneboth.

that after a con­authorities to show noticeare competent
itthe of thebut completion bybeforetract for purchase,

Blair v.consideration, is sufficient. Owles,of thepayment
3 & 316;Hen. Munf.38; Hoover v. Donally,1 Munf.

65;R. v.Palmer, 7 Johns. C. Simms Richardson,Jewett v.
2 274.Litt.

determine this caseto uponis not howevernecessaryIt
answers. The evidence is sufficienteffect of the quitethe

defendants had notice to thethat both the priorshowto
are theThe answers overcometime of the contract. by

showswitnesses,three one of whom noticeoftestimony
notice to each of the de-and each of the othersboth,to

There is in the evidence also the admission offendants.
he of theHawkins, that in the 1834 purchased plain-year

“ halftiff’s a lot of down more than oftimber,”guardian
in The further evi-was on the land now dispute.which
that Ezra Hackett would notdence that statedCummings

a deed and execute a quitclaim,wouldwarrantee onlygive
ahe had understood that there wasthe reasonfor that

in to seemsPrescott,mistake the deed from Livermore to
it be.be conclusivehoweverquite unnecessary, may
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But the defendants notice,had ifnotwithstanding any
of those under whom derive title werethey purchasers
bond for a valuablefide, consideration, notice,without so
that have held'the land thethey might notwithstanding
mistake, the defendants will have the to standright upon
the of their title. Platner,v. 1Bumpus Johns.strength

R,. ;C. 213 6 ;Varrick v. 323 1Briggs, Paige Story’s Eq.
Jur., 400, 410,secs. 411.

Here the evidence is the defendants.again against
Samuel Haekett who of Livermorepurchased Judge

on hadPrescott, of thebounding extent ofknowledge
Prescott’s and claimedpurchase, no further than the dis-

theputed line, and said mistake to rectified. Itought be
does not how Ezraappear very Haekett, theclearly

of the hisgrantor defendants, title. If he heldacquired
descent, thus far he inpart by stood no better situation

than his ancestor. 1 Jur., sec. 165. If heStory’s Eq.
hisderived title to the residue a sale ad-thethrough by

aministrator, under license for that as seems topurpose,
be indicated some of the isby evidence, it questionable
whether he is entitled to claim thatunder sale any greater

than the intestate had, to all theright subject toequities
it havewhich would been liable in his hands. are"We

ofnot aware authorities which holdany that a purchaser
at such a sale is within the rule a ofpurchaserprotecting
a tract of land for aparticular valuable consideration
without ornotice, as thanhaving greater the intes-rights
tate. The administrator sells the estate of the intestate.
If a hold as suchstranger might apurchaser, question

still be made whether Ezramight Haekett, who held one
share as heir to allsubject was entitledequities, to hold
the remainder aas frompurchaser alldischarged equities.
These are renderedquestions immaterial to the decision
of this case evidence that Ezraby showing Haekett also
had actual notice theof existence of the mistake, and
could stand on no better than hisground father, even if
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Heafor valuablehe awere purchaser consideration.
anddefendants,tohe soldhad notice when theclearly

to shownoThere is evidence tendingthat time.before
timeat the of hisnot purchase.he hadthat knowledge

the to showis hot defendantsbytestimony procuredHis
the have notand defendantstime,of at thatnoticea want

ofthe histheir case strengthto place uponattempted
of notice in him.from a wanttitle

he thatdeed and thethat theDecree defendantsreformed
release.


