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Towx or WarpoLE ». THE STATE

The offence of neglecting to make and pus in good repair any new high-
way, described in the first clause of Rev. Stat., chap. 58, sce. 1, is a
differont offence from that of neglecting to keep any highway in good
repair, described in the fifth clause of the same section ; and proof upon
an information founded on the fifth clause, that the highway was new
and had not been made, shows a fatal variance between the offence
charged and the one proved.

Error to reverse a judgment of the court of common
pleas upon an information, alleging that ¢ There was and
ever since has been and still is a common highway in the
town of Walpole in said county, used by all the good citi-
zens of said State in and through the same to pass and
repass with their horses, carriages, and teams, at their will
and pleasure,” and that the same “ Was on the first day
of January last past ever since has been and still is rocky,
rutty, broken, uneven, ruinous and in great decay, in want
of due reparation thereof, so that the good citizens of said
State for and during the time aforesaid could not and still
can not pass and repass in and through the said parts of
said highway so in decay as aforesaid, as they used, were
wont and ought to do, without great danger of their lives
and loss of their goods.”

“To this information the defendant pleaded the general
issue, and at the trial of said issue at this term before the
jury, the State’s counsel admitted as a fact and offered
evidence to show, that the highway in question was a new
highway, which had not been made and put in good repair
by the town ; which evidence was objected to by the de-
fendant as inadmissible to support the information, but
was admitted by the court and given to the jury.”

A verdict was rendered for the State and judgment en-
tered ; to reverse which this writ of error was brought
and the following error was assigned :
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“That upon the trial of the issue in said case, the
State’s counsel admitted as a fact and offered evidence to
show, that the highway in question was a new highway,
which had not been made and put in good repair by the
town ; which evidence was objected to by the defendant
as inadmissible to support said information, but was ad-
mitted by the court and given to the jury ”

Vose, for the plaintiff in error, cited Rev. Stat., chap.
53, sec. 1.

© Ginemrist, J.  The Rev. Stat., chap. 58, sec. 1, describe
" five different cases of neglect for which towns may become
liable to fines. The first is described thus: “If any town
shall unreasonably neglect to make and put in good repair
any new highway laid out therein.” The second, “If
any town shall unreasonably neglect to alter and put in
good repair any highway which has been widened and
straightened»therein.”” The third, «If any town shall
unreasonably neglect to grade the hills in any highway
therein agreeably to the judgment of the court of com-
mon pleas.” The fourth, “If any town shall neglect to
cause any dangerous causeway or embankment in any
highway therein to be securely railed.” The fifth, «If
any town shall neglect to keep any Lighway therein in
good repair and suitable for the travel passing thereon.”

It is quite plain that this statute, in as many different
clauses, defines five distinct offences for which towns may
be fined, and the court have only to inquire whether either
and which of these is described in the indictment, and
whether the ev1dence offered is competent to prove that
offence. '

No question is made, nor does there appear any just
ground for question, that the information describes the
fifth and last named of the offences. It alleges that
“there was and still is the highway,” ¢“used by all the
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good citizens to pass and repass with their horses, car-
riages, and teams,” and that the same was “ rocky, rutty,
broken, uncven, ruinous and in great decay, so that citi-
zens could not pass and repass as they used, were wont
and ought to do.”

It is wholly impossible by any construction of language,
to hold that these words describe the offence named in
the first clause, of unreasonably neglecting * to make and
put in good repair any new highway ” laid out in the
town. The existence of a highway “used by all the good

* citizens 7 is clearly alleged, and is as clearly referred to in
representing the road as in a state of decay, so that per-
sons could not “pass and repass as they used and were
wont to do.”

Now the evidence was clearly inapplicable to this charge
in the information. It showed indeed that the defendants
could notrbe guilty of the offence, because it disproved
the existence of a state of facts necessary for the commis-
sion of such an offence. Or in other words, it established
a fatal variance between the offence charged and the one
proved.

‘We have arrived at this conclusion with reluctance, and
because impelled to it by our views of the law and our
duty consequent thereon. The case is one of hardship to
the petitioners and to the public. That a wealthy town,
after o full hearing and a judgment of the court that a
road should be made, should compel the public prosecutor
to array them as criminals before the bar of the court of
common pleas, is sufficiently strange. But that with no
hope or power of reversing the decision of the court lay-
ing out the highway, and merely for the purpose of delay,
they should so strenuously set themselves against the
public interest as evidenced by the doings of an impartial
committee, is still more surprising. The moral sense of
the community frowns upon an individual who interposes
the law for the mere purposes of delay, and why should a
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town be freed from that censure which is visited upon
every citizen in such case ? )

But the town of Walpole is not singular. Towns too
often do this; and we make these suggestions, impelled
by the experience we have had of the bad effects of such

delays. , :
Judgment reversed.

Burrom ». Szaver.

The property of a firm is not holden by an attachment at the suit of a
creditor founded upon the joint and several note of the members of i,
and not a partnership debt.

An attachment of the property of one who afterward files his petition for
the benefit of the act of Congress of the United States to establish a
system of bankruptcy, and who before judgment procures his discharge
under that act, is a lien within the meaning of its provisions,

The doctrine of Kitéredge v. Emerson, 16 N. H. 227, and of Kitéredge v.
Warren, 14 N. H. 508, affirmed.

Assumesit for money had and received. The writ was
dated on the 18th day of October 1842 and served on the
same day by an attachment of the real estate of the
defendant Thomas Seaver, and of the partnership goods
and effects of the firm of Thomas Seaver & Son, which
congisted of the two defendants. '

Thomas Seaver pleaded at the Oectober term of the
Court of Common Pleas in 1843, in bar of the further
maintenance of the suit, that on the 21st day of June
1843, in pursuance of a petition by him instituted pray-
ing for the benefit of the act of Congress to establish a
uniform system of bankruptcy, and upon due proceed-
ings, as set forth in his plea, he was discharged by a
decree of the district court from all debts whether private
or as a partner in the firm of Thomas Seaver & Son, that




