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neglecting good any high-The offence of to make and input repair new
Stat., 58, 1,way, chap.described in the first clause of sec. is aRev.

any goodof inneglecting keep highwaydifferent offence from that to
;repair, proof upondescribed in the fifth clause of the same andsection

clause, highwayfounded on the fifthan information that the was new
made,and had not a thebeen shows fatal variance offencebetween

charged proved.and onethe

ofa of the court commonError to reverse judgment
“ was andthat Thereinformation,anpleas upon alleging

in theever since has and still is a commonbeen highway
all the citi-in usedtown of said goodWalpole county, by

andzens of in the same tosaid and through passState
at their willhorses, teams,with their andrepass carriages,

“and and that the same on the firstWaspleasure,” day
andof last ever since has been still rocky,January past .is

in in wantandbroken, ruinousrutty, uneven, decay,great
of due citizens of saidthereof, so that thereparation good

could not and stillState for and the time aforesaidduring
the saidcan not in and ofpartsandpass repass through

used,said in as wereaforesaid,so as theyhighway decay
their liveswont and ofdo, dangerto withoutought great

and loss of their goods.”
“ To this information defendant thethe pleaded general

theand the trial of at this term beforeissue, at said issue
the as a fact and offeredjury, State’s counsel admitted

evidence the in ashow,to that was newquestionhighway
hadwhich not been made and inhighway, put good repair

the to the de-;town which evidence wasby objected by
information,fendant as to the butinadmissible support

was admitted the court and to the jury.”by given
A rendered for the and en-verdict was State judgment

; to reverse thistered which writ of error was brought
and the error :was assignedfollowing
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“ thecase,the in saidThat trial of the issueupon
toas a fact and evidencecounsel admitted offeredState’s

a newshow, that the in wasquestion highway,highway
thehad not been made and in bywhich put good repair

town; evidence the defendantwhich was toobjected by
ad-information,to said but wasas inadmissible support

court and tomitted the theby given jury.”

Stat.,the in Rev.Vose, error, chap.for citedplaintiff
sec. 1.53,

sec. describe53,Rev.Gilchrist, Stat., 1,J. The chap.
five different cases of for which becometownsneglect may

“ townThe : Ifliable to fines. first is described thus any
into make repairshall andunreasonably goodputneglect

“ Ifsecond,laid therein.” Thenew outany highway
inandtown shall to alter putany unreasonably neglect

andwhich has widenedbeengood repair any highway
shallThe “If townstraightened*therein.” third, any

to inneglect the hillsunreasonably anygrade highway
to com-therein the court ofof theagreeably judgment

“ toThe fourth,mon If shallpleas.” neglecttownany
anycause inor embankmentany dangerous causeway
“ Iffifth,therein to Thebe l’ailed.”securelyhighway

inshalltown to thereinneglect keepany any highway
and suitable for the thereon.”travel passingrepairgood

in as differentstatute,that thisIt is plain many'quite
defines five distinct offences for which towns mayclauses,

eitherthefined, and court have to whetheronlybe inquire
andindictment,these in thewhich of is describedand
thatevidence is towhether the offered provecompetent

offence.
does justis nor theremade, appear anyNo question

thedescribesthat the informationfor question,ground
It thatthe offences.and last named of allegesfifth

the“used allis byand still the highway,”“there was
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and their car­citizens to withgood horses,pass repass
“and and that the same wasteams,”riages, rocky, rutty,

broken, and inuneven, ruinous so that citi­decay,great
zens could and as were wontpass they used,repassnot
and to do.”ought

It is construction ofimpossible anywholly by language,
to hold that inthese words describe the offence named

“the first of andclause, to makeunreasonably neglecting
”input thenew laid out ingood repair any highway

“town. The existence aof used all thehighway by good
”citizens is inand is as referred toclearly alleged, clearly

the road as in a state of so thatrepresenting per-decay,
“sons could not and as used andpass wererepass they

wont do.”to
theNow evidence was to thisclearly inapplicable charge

in the information. It showed indeed that the defendants
could not"be of the offence, because itguilty disproved
the aexistence of state of facts for the commis-necessary
sion of such an offence. Or in other itwords, established
a variancefatal between the offence and the onecharged
proved.

have arrivedWe at this conclusion with andreluctance,
because to it our views theimpelled by of law and our

thereon. The case is one of toduty consequent hardship
the and thetopetitioners That apublic. town,wealthy
after a full and ahearing theof court athatjudgment
road should be shouldmade, thecompel public prosecutor

themto as criminals before the bar ofarray the court of
common is But thatpleas, with nosufficiently strange.

ofor the decision of thepower courthope reversing lay-
theout and for the ofmerelying highway, purpose delay,

should so set themselves thethey strenuously against
interest as evidenced the of anpublic by doings impartial

committee, is still more The moral sense ofsurprising.
the frowns an individual whocommunity upon interposes

ofthe for the merelaw and ashouldpurposes delay, why
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is visited uponthat censui’e whichbe freed fromtown
case ?citizen in suchevery

is Towns toonotBut the of singular.town Walpole
make thesethis;do and we impelledoften suggestions,

suchhad the bad effects ofofthe we haveby experience
delays.

reversed.Judgment

v.Buffum Seaver.

of abyis bolden an attachment at the suitfirm notThe of aproperty
it,ofjointthe and note of the membersuponfounded severalcreditor

debt.partnershipand not a

petitionone afterward files his forpropertyof ofAn attachment the who
toof the United establish aCongressthe act of Statesthe benefit of

dischargejudgment procuresand hissystem of bankruptcy, who before
act, meaning provisions.the oflien itsunder that is a within

Emerson, 227,H.v. 15 N. andKittredge Kittredgeof of v.The doctrine
508,Warren, 14 H. affirmed.U.

Assumpsit had and received. The writ wasfor money
theOctober 1842 and served on18th ofdated the dayon

attachment the real estate of thean ofsame byday
and theSeaver, of goodsThomas partnershipdefendant

&firm of Thomas Seaver whichSon,of theand effects
defendants.of the twoconsisted

at the term of theOctoberSeaver pleadedThomas
in in1843,Pleas bar of theCommon furtherCourt of

thethat on 21stsuit,of the of Junedaymaintenance
in of a him instituted1843, bypetition pray-pursuance

the benefit of the act of tofor establish aCongressing
and dueuniform of bankruptcy,system upon proceed-

inas set forth his he was. aplea, discharged byings,
theof district from all debtsdecree court whether private

as in the firm of &or a Thomas Seaver thatpartner Son,


