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A usage of a particular trade ingivencan. to thenot be evidence show
true contract,construction of a partyit further that theunless be shown
to be byafl'ected it, waythe ofusage charge-was conversant or in some

■able with notice of it
A contracted with B to him eastings power,furnish the for a horsowith

the wheel to operationbe like inone in B’s A took thefoundery. cast-
home,ings and finding shaft,that the had nowheel hole in it for the

which had,the sample wheel returned and forpayrefused to the cast-
ings. Upon the trial B under objection introduced evidence of the
usage iron alwaysof hole,founders to cast thesuch wheels without
which machinigt,was byafterward drilled a and that he did all the
ordinary work of ruled,an iron castings.founder to Thethe court

jurythat if the satisfied drillingwere that partthe hole no ofwas the
founder, artizans,of an belongedbusiness iron but to different and that

castingsthe in respects contract,were other the Bwithin was entitled
to rulingrecover. Held that the erroneous.was

Assumpsit an account annexed for ironupon castings
$19.80.

The tended to theshow that defendantevidence con-
tracted the iron tofounders,with who were castplaintiffs,

set of forfor him a a horse the wheel topower,gearing
be like one which then bad in atthe plaintiffs operation
their made and deliveredthat tbe werefoundery; castings

hishome,carried them whereto the defendant who work-
could not be usedmen that the wheel be-informed him

the defend-shaft;had no hole for theit whereuponcause
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them,to forand refusedthe castings payreturnedant
whichnot thelike sample,that the wheel wasalleging

re-tohad refusedThe whosuch a hole. plaintiffs.had
offered evidencethe under objectionhackceive castings,

ofthe workno ofthe hole was partthat drillingto prove
machinist, andaoffounder, was the businessiron butan

made.was sowheelthat the sample
satis-that if werethe theyThe instructed jury,court

theofhole in the wheel was nothe partthatfied drilling
the businesstoan iron butfounder,of belongedbusiness

inthe cast was othercraftsman, and that wheelanotherof
theirhad fulfilledthe thelike sample, plaintiffsrespects

de-thewere entitled to recover, althoughandcontract
themade the contract wholewhen he supposedfendant

founder; andof thatto the business thework belonged
the contracthim,not relievethe article didreturning

fulfilled the otherbeen on part.having
and thea verdict for theThe returned plaintiffs,jury

amoved for new trial.defendant

for the defendant-.Fowler,
have aThe contract is to been contract toproved plain

a work andexecute of it was notpiece by sample, compe-
itto in muchanytent lessvary way by testimony, by

aof not inusage referred to the- contract andproofmere
of which is notthe home to the de-knowledge brought

Russell, 501;Kendall v. 5 2 ;Nenio Sum. 570fendant.
1418;1416, Reeves, 198;Phil. Stevens v. 93 Cow. Pick.

143.Pick.14
of inThe the court was effect that the under­ruling

one to aof contract The lawpartystanding may govern.
that ais contract therequires mutual assent of the minds

moretwo or and ifof the notpersons, do under­parties
alike, there is nostand contract. 8;on Cont. 3Chitty

; ;534 7 Johns. 425Johns. Hazard v. Mar.New-Fngland
41 218 ; 225;Ins. Sum. Poth. 1.Co., Wheat. Obl.
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The court should at least have let the find whetherjury
or not the defendant had of the 3knowledge usage.
Cow. Phil. 1412; 224;7 Bast 308;17 Wend. 7 Greenl.
32 3; Greenl. 234.

Ainsworth, for the plaintiffs.

Parker, C. J. The union of two minds is necessary
to a 9;make contract. on Cont. Hazard v. New-­Chitty

Mar. Ins. 1England Co., Sum. 218.
If it that the understood the contractappeared parties

one that the article to bedifferently, contracted for was to
he made in one and the other that it madeway was to he
in a different in the want of mutual assentway, perhaps
as to what was beto done there be no contract.might
Poth. on Obl. 11.

So far as the words of this contract are concerned there
a unionwas of minds ;two that the should eastplaintiff

for the defendant a ofset for a horse thegearing power,
wheel heto like the one in in theoperation plaintiffs’

What is the ?foundery. construction of this contract
like does not mean similar inexactly every respect.

Immaterial variations would not be under suchregarded
a The wheel which asdescription. was a standardadopted

itin a hole shaft,for the is therehaving to showany thing
that a wheel without such a hole -would be like within the
intent of the ? That the hole was material is evi-parties
dent, for the wheel could benot used without a shaft.

The do not theplaintiffs absence of thisrely upon hole
immaterial, but the and custom ofbeing upon theirusage

trade to a construction of the andgive contract limit the
of itsgeneral operation terms. To show the aloneusage

however will not suffice. It must be further shown in
order to thethat entered intoprove theusage contempla-
tion of the inparties the that thecontract, defend-making
ant was orconversant of it in some withway chargeable
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9v.1412; Reeves,B Phil. Ev.of it. Cow. Stevensnotice
198.Pick.

of the defendant’sthe knowledgePerhaps upon point
theis evidence forthere jury.theof usage

New trial granted.

StoryBadger a.v. &

statements,heard certain onperson whichtestimony of a third whoThe
acted, evidence,isto have notwith-claims admissibleto a suitpartya

alleged mightmade beento have them havestanding personthat the
in case.theas acalled witness

made, gran-the thegrantor at the deed Wasof the timedeclarationsThe
evidence, part gestee,as of the resare admissiblepresent,beingnottee

deed,máde inhe the orderpurpose whichand withthe intentshowto
delivery of it.show ato

it,partiesas tonot admissibleare betweensuch declarations the toBut
itself, or to it to bethe deed show thatthe of was intendedlimit terms

it purportsfrom to be.something different what
deed, it,aby grantor, that absolute on the ofthe facedeclarationsSuch

aonly security, in inare admissible evidencefact intendedin aswas
defeat, conveyance groundto a on of fraud. Buttheof creditorsfavor

the fraud. Itgrantorto that meditated mustsufficientis not showit
design,ingrantee participatedthe the or forthat someshownalso be

of deed.reason can not himself theother avails
debt,securing aconveyance of with anpurposemade for theabsoluteAn

understanding re-conveyedbetween the the land is to bethatparties
debt, against creditors.existingof the void as Smithupon payment is

67; 31; WalJcer,Lowell, Sill,H. 9 H. v.WinUey,6 N. v. S.v. Tifft
150, 145,Smith, 11 N. H. cited andH. and Smith v. considered.10 N.

can, in of his representationan executor or administrator virtueWhether
debtor,ofany of creditors a deceasedrights portionof theof the avoid

deed, in fact secure thedeceased toentirely bymade thean absolute


