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Shattuck ». Shattuck.

money. In such cases, for the purpose of avoiding the
deed altogether, even a total want of consideration can not
be shown. Morse v. Shatiuck, 4 N. H. 229. If so, it is

not seen how a partial failure of consideration can be con-
sidered a sufficient ground for the avoidance of a deed.
The verdict for the plaintiff rendered upon this evidence
must.therefore be set aside, and a
New trial granted.

SHATTUCE #. SHATTUCK.

In an action upon a memorandum given for a sum. to be accounted for on
settlement, the defendant may offset balances due to him from the plain-
tiff at its date, though more than six years before the commencement of
the action.

AssUMPSIT on a memorandum in writing as follows:

“Brookline, May 28, 1886. Due to Abel Shattuck seven-
teen dollars and fifty cents, to be accounted for on settle-
ment with interest.” Signed “B. SEATTUCK.”

The writ was dated May 14, 1842. The plaintiff proved
that within three years after said memorandum was given,
he requested the defendant  to settle up the due-bill.”

The defendant pleaded the general issue, with notice of
a set-off and a brief statement of the statute of -limitations; ~
and proposed to prove his set-off, consisting of claims
which he said were due him from the plaintiff’ at the time
of giving said memorandam.

All the items in said set-off were more than six years
old at the date of the writ. - y

The plaintiff objected to going into evidence of the
state of accounts between the parties when said memoran-
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dum was given, insisting that the defendant’s set-off’ was
barred by the statute of limitations.

The court sustained the objection, and ordered a verdict
for the plaintiff’ for the amount of said memorandum, on
which judgment was to be rendered, or it was to be set
aside and a new trial granted, as the opinion of this court
should be upon the foregoing statements.

G. Y. Sawyer, for the plaintiff.
Furley, for the defendant.

‘Woops, J. The memorandum admits, in terms, that
the sum of seventeen dollars and fifty cents is due to the
plaintiff’ from the defendant. If that were all, it might
be questioned whether the defendant could dispute that
indebtedness, without showing the admission to have been
founded in mistake, by simply exhibiting in offset an ante-
cedent claim against the plaintiff.

But this general admission of indebtedness is qualified
by the sequel of the memorandum, which points out the
manner in which the sum is to be paid or accounted for.
It is to be accounted for on settlement. This shows clearly
that there were claims in favor of the defendant that had
not been adjusted, that might, for any thing that appears
in the memorandum, require the application of a part, or
the whole even, of the sum which it names, to liquidate.
The promise therefore which is implied by the terms of
the memorandum, is merely a promise to pay so much of
the sum of seventeen dollars and fifty cents, as should
remain after deducting the balances due at its date from
the plaintiff’ to the defendant, to be ascertained on settle-
ment ; also to pay the interest on such excess.

The plaintiff therefore can not reagonably complain if
the defendant exhibits in offset or reduction of the claim
of the plaintiff, evidence of the balances due at the date
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of the memorandum, since he secures by this course all
he was entitled to by its terms. The ruling of the court
was wrong. The sum named in the memorandum should
be applied as payment of the antecedent balance, and the
statute of limitations is not applicable. The verdict must
be set aside and a

: New trial granted.

BANOROFT ». MARSHALL.

A debt due upon a contingency may be assigned with a mortgage given to
secure it, and the assignee is entitled to a conditional judgment in an
action commenced on the mortgage after the debt has become absolute
by the event of the contingency.

‘Wrrr or EnTrY founded upon a mortgage.

In support of the action the plaintiff introduced a mort-
gage to Luther Marshall, executed by the defendant Jan-
uary 16, 1832, with a condition that if the defendant
should pay to John Lund, treasurer of the Rising Sun
Lodge, his heirs, &ec., the sum of $190, in six months with
interest, then the deed, and also a note bearing the same
date, given by the defendant and Luther Marshall to the
Rising Sun Lodge, for the payment of that sum at the
time aforesaid, should be void; otherwise of force.

Tt appeared further that the Rising Sun Lodge recov-
ered judgment on the note against Luther Marshall, at the
Court of Common Pleas for Middlesex, Mass., Dec. term
1837, for $258 damages, and $28.71 costs, on which execu-
tion issued February 14, 1888, and Luther Maxrshall, March
12, 1838, paid on it the costs and fees for execution,
amounting to $23.96, with the officer’s fees.




