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the covenants in case.the The creditors whoattaching
defended are to see thembound paid.

Theremust be on the verdictjudgment $196.95.for

Nutting.Bachelder v.

admissible,Parol of of aevidence the contents deed is when existencethe
shown; mayof instrument are and the byand loss the loss be shown

inpartyof a interest.the affidavit

Entry.or Plea the issue.Writ general
aThe demandant introduced deed from onemortgage

dated on the 19thOliver ofNutting, Decemberday 1836,
demandedthe to thepremisesconveying to se-plaintiff,

the of a forcure notepayment $1000.
The tenant introduced a deed from said Oliver, dated

on the 20th of March 1829, to himday oneconveying
half theundivided of demanded premises.

The demandant then to that afterproposed prove the
the deed saidexecution of from Oliver to the tenant,

to the execution of the to theand demand-prior mortgage
the tenant executed a deed of theant, quitclaim premises,

the the said Oliver,and delivered same to that the deed
never and is lost.recorded,was

of theFor the existence and subse-purpose proving
loss of the the demandant called onedeed, Stevensquent

hea who testified that wrote the deedwitness,as above
from to the andtenant,mentioned said Oliver took the

it as a and aof that ormagistrate, yearacknowledgment
he a deed the tenant totwo afterward wrote from Oliver,

andexecuted, delivered,which was aboutacknowledged,
the ofthe time it written. For thepurposewas showing

the the affidavit ofdeed,loss of Oliver was read to the
in ho stated that the deed from thecourt, which tenant to



HILLSBOROUGH.262

Nutting.Baehelder v.

him in aafter he received wasit, deposited bysoonhim,
hehe his and that never sawin papers,trunk which kept

ita after he hadafterward; that about month placedit
itofthe trunk for the takinghe went tothere, purpose

of Deedsto the office of theand it Registerout sending
knewfind and neverit,could notbutrecorded,to be

of it.what became
.he hadthatof Oliver also testifiedadministratorThe

but couldestate,of thesearch the papersmade among
the tenant.deed fromfind no

itthat wasthe of the tenantcontended on partIt was
evidence, toon thisdemandant,for thenot competent

butof the deed testimony,the contents by parolprove
it to done.bethe court permitted

of thethe contentsoffered toevidenceonly proveThe
and of one bothTaft,of Stevenswas thedeed, testimony

the tenantselectedthat were bytestified theyof whom
matters into decide certainas refereesand said Oliver

mattersthem; of the sub-that onebetweenc.ontroversey
should to thehow much Oliverwas, payto themmitted

deed the demandeda of premises;fortenant quitclaim
and made anthe into considerationtook subjectthat they

award.
testified that after the award wasfurther shortlyStevens

at hisand the tenant weremade, house,Oliver together
the demandeda deed of was“premisesthereand quitclaim

Oliver;the tenant to that thefromout Stevensmade by
twotenant,the witnessed persons,deed was by bysigned

and delivered to and thatOliver,and Ste-acknowledged
of the witnesses.was onevens

evidence, a verdict for the demandant -wasthisUpon
the demanded tofor the whole of subjecttaken premises,

Court.of the Superiorthe opinion

theforFarley, plaintiff.

the defendant.Y. forSawyer,and G.Preston,
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J.Gilchrist, There are cases in which the exist-many
ence, execution, and contents, of a deed bemay proved
without the instrument itself. But in all theseproducing
cases foundation must laid for thebe introduction of the

fortestimony thosenecessary facts, otherestablishing by
evidence theshowing that of the instrumentproduction
is practically impossible.

As in case, 10 inLeyfield’s Co. which Lord92, Coke says
“ inthat and notorious asgreat extremities, by casualty

of fire that all his evidences were burnt in his house, there,
if that should to the inappear favorjudge, ofthey may
him who has so a fire,loss suffergreat him theby upon

issue to thegeneral deed in evidence to theprove jury by
witnesses, that affliction be not added to affliction; and if

it,the find it be showednot forth injury evidence,though
it Inshall be Read 3v. T.good enough.” Brookman, R.

“J.,151, that if theAshurst, deed besays, destroyed by
other it fallsaccident, within the same reason, andany

athat it to ofmatter fact beforebrings the whetherjury
there be or be not sufficient evidence that the deed did
exist.”

These cases were cited in New-Boston v. Dunbarton, 15
N. H. in205, which it that inwas held accordance with
the usethe of evi­general principle secondaryadmitting

indence such the of a chartercases, existence bemight
theinferred fact thatfrom the town has exercisedlong

functions andmunicipal privileges.
In v. 15 H. a like344,N.Downing Pickering, presump­

tion was to in favor of the existence andpermitted prevail
execution of a fromdeed, from long possession, partition,
and from other acts intentions ofand which wereparties,
proved.

wag-v. 4 H. theColby 262,In N.Kenniston, principle
established,considered as and evidence of theperfectly

and held toexecution contents of deed was have beenthe
suchthat no deed was-admitted, upon proofproperly
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thatrecorded, andto haveexamination beenuponfound
wasresidenceand that hishad abscondedthe grantee

unknown.
aofof the applicationascases suffice examplesThese

is foundedandinis often drawn question,that notrule
exist-theforbutwhich,casualtiesthe unavoidableupon

the accumulatedafter themrule,of the would drawence'
Coke.adverted to Lordbyaffliction

thisofintroductionfor thesufficient foundationThat
suffi­is we thinkcase,inlaid theevidence wassecondary

Professortoeases,In these accordingciently apparent.
“ lost,isinstrumentse'c. if theEv., 558,Greenleaf, Greenl.

athat such paperto some evidenceis required givethe party
thefor pur­evidence is sufficientexisted, slightthoughonce

and search hasa bond beenthat diligentandpose, fide
in the it mostit,made for where wasplaceunsuccessfully

the nature the case admits suchfound, if ofto belikely
own is theafter his affidavit admissible towhichproof;

the same see Greenl. see.of its loss.” To point Ev.,fact
Mc­ 5 N. H. 355.Clintock,McNiel v.349,

and thethe existence contents of deed wereHere
andwitness who wrote took the acknowl-thebyproved

of and who also it as ait, signed subscribingedgment
The whose affidavit was admitted topartywitness. prove

hisof the from ownloss effectpaperthe was incustody,
ato the suit and in interest,partya hisparty although

the record.not He theuponname wasappear mort-did
whosefor benefit the action inwas factgager maintained

Hethe falls within themortgagee. clearly reason ofby
rule which from thethe of the casenecessity admits the

of an interestedaffidavit witness to the lossprove of an
instrument from his own custody.

on theJudgment verdict.


