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lessee, maythe lattera and thatlessorby indenture between'agreementAn
term,expiration of the untilafter theoccupy premisesthecontinue to

profits improve-the rents and for certainremunerated fromshall behe
made, lessee to retain possessionentitles the suchto bestipulatedments

lessor, agreement enureclaiming suchagainst one under the whether
anby estoppel.of a lease orway

Entry in Milford.a tract of landto recoverorWrit
issue.the generalPlea

that to 19, 1836,in evidence prior MayIt appeared
and on thatof the premises,was seizedPutnam Tyler
andthe same to Jonathan SolomonKeyesday mortgaged

due to them. On the 27thto a debtK. Livermore secure
leased theand Livermore1839 Keyes premisesof April

of four from thefor the term firstdefendant, yearstheto
the rent of and in$200,at annual agreedof said April,

the defendant make certain altera-lease that mightthe
on theand the oftions improvements buildings, expense

$600,sum ofnot the was to be allowedwhich, exceeding
of the rents.thein payment

athe 14th of 1839 the lessors furtherOn August by
and the thatdefendant,indenture between them agreed

makeerect a and such farther im-stablehe newmight
in and the as foundabout bemightpremisesprovements

inand not thethenecessary proper, exceeding expenses
fourof hundred dollars in addition the sum of sixsum to

lease ;dollars the and thehundred authorized sameby by
thatthe to it it should beinstrument parties op-agreed

to defendantLivermore thewith paytional Keyes and%
term the balance which wouldthe of theat expiration

in andhim for thedue about prem-then be expenditures
in theto the stipulations lease,ises, calculating according

untilto thehim to occupyto allow continue premisesor
18VOL. xvi.
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should be remunerated the andrent, use,he by occupa-
tion.

1843On the 21st of and LivermoreJanuaiy Keyes
thethe to who at theassigned mortgage plaintiff, expira-

the term and thetion of entered defendant notice togave
This the defendant refused to thedo, unless balancequit.

the incurred himof under theexpenditures by provision
the indenture of 14, 1839,of as heAugust amounting

firstto the'sum of were to him.$200, paidalleged
The defendant offered to that he hadprove expended

time the of in andat that sum over aboverepairs,$200
forthe which evidence the this trialrents, of waspurpose

and a verdict taken for therejected, consent,plaintiff by
to the of the Court thesubject opinion Superior upon

ease.foregoing
If the court should be of the that the defend-opinion

ant was entitled to retain until balancepossession, any
hewhich have over and theabove rentsmight expended

termfor the of four should be to himyears, orpaid
received the use and anby auditor is tooccupation, be

to state the accountsappointed between the other-parties,
wise to renderedbe on thisjudgment verdict.

theFarley, for plaintiff.

Parker & theHaseltine, for defendant.

Gilchrist, J. On the 29th of 1839 andApril Keyes
inLivermore of the demandedpossessionbeing premises

under the of Putnam indenturemortgage Tyler, by leased
the same to the adefendant for term of four years, at an
annual rent of $200, of which a not to exceedpart $600,

towas be in certain alterationspaid andmaking improve-
ments.

the 14th ofOn another indenture wasAugust following
themade between same which it wasparties, by agreed
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that the at andefendant notmight expense exceeding
¡¡>400more, make further such as wereimprovements

in ;the indenture and if the ofspecified all theexpense
madeimprovements should amount to more thanactually

the accumulated rents of the theterm, lessors were bound
either to the defendant that or himexcess, topay permit

the for such additional asoccupy premises term, would at
the stipulated rent afford him a remuneration for his out-

Thelay. with thelay lessors.option
In this state of if the lessors had at thethings, sought,

termination of the lease for four to recoveryears, posses-
sion of the without firstpremises, or topaying offering

the ofpay the madeexpense therepairs amountbeyond
of the rents that had accrued, the would havequestion
arisen the effect of the indentureupon 14;of andAugust
the rule of inlaw that ais, where hasgeneral cov-party
enanted to do or not to do a hisparticular thing, covenant

be set inmay bar of an action or aup defencebrought,
himinterposed tenor;to its asby wherecontrary one has

covenanted not to sue another aupon particular contract
or cause of hisaction, covenant shall as aoperate release,
if such were its and aintentions, as bar to the mainte-
nance of the suit. Fowell v. 2Forrest, Saund. 48; Smith
v. 1 T.Maplebaek ;R. 446 Parker v. 4Holmes, N. H. 96;
Hurell 8 H.Wendell,v. N. 872.

hasOr when one covenanted to warrant a he shalltitle,
be to claim the land.estopped Thethereby reason

“in the words ofis, Lordassigned forCoke, avoiding
of which is not inaction, favored ascircuity law, he that

made the should recover the landwarranty theagainst
and he force of theter-tenant, warrantieby to have as

inmuch value the same Co. Lit.against 265;person.”
Bates Pick. 14.Norcross,v. 17

inIn short the lessors the event would besupposed,
their covenant from theirestopped action,by maintaining

if of the indenture taken inthe effect connectioneven
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with, the defendant after theof expi­the actual possession
ofdid not independentlyterm of four years,ration of the

for thein the term and estatehim periodthe vestestoppel
in theremuneration contemplatedto secure thenecessary

ina for commenceFor lease yearsindenture. may futuro
to beits duration requiremayand be good, althoughmay

the itself. 2 Black.leasedehorssettled someby thing
1270; Evans,Harris v.144; Touch.Com. 148, Shep.

262.Wils.
have an orwould estateform the defendantIn either

the could not divest but theby-lessors pay-interest which
of the Neither couldtender money. they assignment or

isso; for wherethe to do oneto these powerplaintiffs
those hisan in land,bound toestoppel respectby having

14.Norcross,Bates 17 Pick.are likewise bound. v.estate
that the defendanttherefore of the opinion"We are

at the trial to have been to thatshowought permitted
had- ahim,there a sum due for which he un-was right

land;indenture to retain of theder the con-possession
aside,the must be set andthat verdict judg-sequently

the ofthe be rendered paymentment for plaintiff upon
thethe auditor shall find due to defendant.such assum

McClintock v. Whittemore.

evidence, theimpeached byof a is call-partythe character"Where witness
credit,ing sustaininghim not for of his accumulatepurposeshall the

fact, to hasuponevidence an immaterial which such witness testified.

athat David DanforthThe declaration allegedCase.

sheriff thethe was then ofdefendant,of whodeputy
attachedthe first of 1835 certainon Septembercounty,


