
ROCKINGHAM.284

Pickering.v.Clark

' theirhave dissented from opinion.notshould certainly
to theiraddressed itselfwas one whichtheBut objection

ex-do not think itit,overruled wediscretion, and having
discretion,of theirthis exerciseto revisefor uspedient

us.tohas sentthe been upexceptionnotwithstanding
the severalof ourthis opinion upon“With expression

court,to thatbackthe caseraised, shall sendwepoints
accord-the report,oreither recommit rejectmaythat they

examinationacause fartheras shall find upontheying
it.of

Pickering &a. v. wife.Clark &

intestate,of one of the children of anand sisterssurviving brothersThe
8, 1789,February the of such childto shareby the statute ofentitled

age twenty-one years,the of are the childrenand underdying unmarried
others,intestate, andno to the exclusion of brothers sistersandof the

of the half blood.

mayof with theand sisters the half bloodbrothersUnder that statute
unmarriedmother, a child of the intestate who diesinherit the estate of

years.attaining age twenty-oneoftheafter

partition. seizedTheodore Furber beingforPetition

thein the on 11thdescribed petition, daytheof property
Mrs.married Folsom who1792, wasLydiaof September

ahad former husband one childa and whowidow, bythen
Theodore had thisFolsom. Furber by.Dorothy marriage

andTheodore, M’Lauren, Thechildren, Lydia.three
named is the wife of thelast defendant.Stephen Pickering

died 14thFurber, the on the of Jan-father, dayTheodore
wife, Folsom,hisintestate,1809, Dorothyuary leaving

alive. the son,Theodorechildren, Furber,and his three



DECEMBER 1844.TERM, 285

v. Pickering.Clark

died on the 12th 1813,of under theday ofMay age
andtwenty-one unmarried.years

M’Lauren Furber died on the 27th ofday 1818,July
over the of and unmarried.age twenty-one years

Folsom married James Iiollins andDorothy died on the
13th of 1818,day September seven children:leaving

six and the mothernamely, the ofpetitioners Elizabeth
Drew the minor named in the petition.

The in was and set offproperty controversy asassigned
and for a of her in thedower estate of thepart first
named Theodore Furber, to Furber, whoLydia occupied
the same until her death on the 4th of 1842.day January

The claimed to be entitled each topetitioners one
seventh of one third of the and thepremises, parties

to submit the whether wereagreed they entitledquestion
as to of one fourthor one seventhalleged, part only.

for the The in theEmery, petitioners. only question
case did Mrs. Rollins the half blood inherit fromis, Theo-
dore died under andFurber, who ?twenty-one unmarried
At the half notcommon law blood was considered as next

kin and did notblood,of to the whole inherit from those
of Lie Cookv. 4Hammond, 467;whole blood. Mason

v. 3 526.Newman,Goodtitle Wils.
After the of our ancestors to thisemigration country,

statutes altered the rule of the common law asEnglish to
The first was thatpersonal called theproperty. usually

statute 22of distributions. and 23 Car. 2d, ch. 10, secs. 3
4;and 5th vol. Statutes of the andRealm, 719 720.

•this statute the as asmother well theBy father suc-
ceeded to all the effects of theirpersonal children, who
died intestate without or inissue,wife exclusion of the
other sons and the brothers and sistersdaughters, of the
deceased. And so the law still remains with respect to
the father, but with to the mother itregard has been
altered the 1 Jac. 22, ;sec.by 17, 7 Black.chap. Com. 516.
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has that a brotherdecided,these it beenUnder statutes
withthe half shall have an sharesister of blood equalor

if he in 1 Com.blood,the whole is equalthose of degree.
and cases cited.Administration, H,Tit. there474,Dig.

2 this and theWatt, arose,Vern. v.124, pointIn Crooke
and set­case has been so often“thissaid, adjudgedcourt

shareanhalf havethat the blood should equaltled here,
ita rule in nowthat to newblood,the whole givewith

inand disturbance veryconfusionmake greatwould
the halfa share toand decreed wholefamilies,”many

of Lords.affirmed the HouseThis decree was byblood.
casein on Ex’ors: Smith’scases WentworthThe following

509,498-9; Tracyand Smith arev.Wood,v.497; Brown
Ed. of W.effect.to the same (Philadelphia 1832.)

shall takeof the half bloodA brotherposthumous
intestate per-a share of his brother’sunder the statute

H;Tit.474, Administration,1 Com.estate. Dig.sonal
referred to.1 Ves. isMann, 156,Sen.Burnet v.

in Ch. 220,case are better stated 7 Eng.facts of thisThe
Watson, than areof Jessopp theyto the case v.in a note

the claim madethat wasIt is there statedVesey.by
the decision of thatJames, andstatute of byunder the

frominheritthe half blood directlyit thatcase appears
and sis-of the words brothersvirtueblood bythe whole

case is thatThis also ofstatute of James.in theters
& Keene 665 Ch.1Jessopp Watson, (7 Eng.v. Mylne

itdecided,and we consider athe factsin points216);
the ofin favor of theand viewsauthoritydirect positive

in case.thispetitioners
, half isadministration,In letters of the bloodgranting

whole;as well as the for are of the kindredadmitted they
the and excluded from theintestate, were formerlyof

of land feudal reasons. Wherefore theuponinheritance
the ofthe half blood shall exclude uncle theofbrother

720, Ex’or,Law Dict. Tit. whichblood.whole Tomlin’s
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cites The of the exclusion1 Vent. 425. reason having
so hasceased the law.

the d,The of two statutes above nameprovisions English
in the ofenacted Province inwere early New-Hampshire

the of and to toacts,almost these madewords applyvery
The I,real as well as estate. act of eh.Georgepersonal

in referred Laws of73, is to.1718, New-Hampshirepassed
104, edition of The the clause of distri-1771. preamble,

and the to the case childrenclause wherebution, relating
die under and areunmarried, particularlytwenty-one

to.referred
The next act is that of which con­3d, 1789,February

in oftinued force 1822. of edition207,until Laws N. Hr
1815. This in ofact was force at the time of the death
both Theodore elderthe and Theodore the andyounger,
as we contend the of inrule descent this case.governs

“It has been decided that the andlands,words tenements
in statutes inhereditaments,” some similarrespects very

to ofours are broad1789, to include allsufficiently rights
“in ;real estate thatand the word seized” is equivalent

“ “to the words or entitled to.” 4owning” being Mason
: v.467 3 Met.Hammond, ;Cook 187 Russell v. Hoar,

Adm’r. And seemedsuch to be the of courtopinion our
in 4v. 391.Gilmore, N. H.McAffee

"We now contend that the statute ofby 1789, which
to real andapplies noequally personal differenceestate,

whatever exists between the half and the whole blood-
That the words brothers and sisters in this act are to

thereceive same thatconstruction has been put upon
in 2,those words the act of 1st Jae. sec.chap. 17, 7, this act

in all essential particularsbeing thecopied from acts of
Chai-Iesand James. The difference aonly is, where child
dies after his underfather andtwenty-one unmarried, the

is frommother excluded share in suchany deceased
estate; if hechild’s bebut over she atwenty-one, has

share with andbrother sister. Theevery legislature did
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; and the reasonalterationintend to make othernot any
to theis found in the preamblethis alteration to befor

childrenthe services of theof 1718,act namely, younger
that theIf had intendedtheto their parent. legislature,

unmarriedandof under twenty-oneshare one dying
child hadas thethoughbe distributed preciselyshould

in plainsaid sowould havefather,its theydied before
thisfromit to inferred (ifnot have left beandlanguage,

lan-and ambiguousdoubtfulthethat be construction)
ofintentiontheif is so that; the plainlanguageguage

the courtit,fromcan be gatheredthe easilylegislature
con-strainedbyseek for other intentionsnot toought
en-the motherThe exclusion ofstatutes.structions of

unmar-andchild dies under twenty-onewhere thetirely
lan-in thefor the alterationis a reasonried, sufficient

allreason,this theand asconsidering onlybyguage,
each other,withof the statute are made consistentparts

of it.and force is given partto-every
ofauthoritythis is theThis of statute not withoutview

“ inKentof learned says,a sanction opinion. Judge
to distinc-there seems noMaine, &c., beNew-Hampshire,

the and areleft the half blood. Theytion between whole
He inthe someof the blood of intestate. says,equally

the there a between the estatesStates, is distinctionof
those the formerdescent and of purchase;acquired by

ancestorare of the of theto the kindred who bloodpass
halfthe latter to those of the bloodcame,whom itfrom

as of the But this distinctionthose whole blood.as well
exist in the estatenot to butNew-Hampshire,appears

in the same of descent whether it camedescends path
the or maternal ancestor,from orpaternal acquiredwas

4 Kent’s Com. 408, 404, 405.purchase.”by
1 Dev. 160,A case in North-Carolina, Whedb,Sevillev.

entitled, asthat a was heirdecided half brotherpaternal
toan estate descended thatbrother,to his half to which

exdeceased materna.brother, parte
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In tbe 403,case of 3 Mason whichCollins,v.Gardner
was a writ asof the claimed heir to aentry, plaintiff
brother and him,sister of the half blood to both of whom
died their inThe case arose Ehode-during minority.

“Island. The words of the .of that ifare,statute State
there be andbrother, sisters,no then to thefather, mother,
of such such of them as there &c.bo,”orintestate, may
The The ease was transferred to therecovered.plaintiff

and there decidedStates,Court of the UnitedSupreme
in the same inThe observations of thisStory, J.,way.

are in 2ease, Pet. 58.Seepoint.
Where an and had nointestate,individual died rela­

tions in the descent,direct line of ascent or and her near­
est collateral an aunt of the halfrelatives were blood of
the intestate’s and another aunt of the full bloodfather,
on the mother;ofside the held that the two aunts were
entitled to share in the distribution of the intes­equally

“tate’s Itestate. The court has con­personal beensay,
sidered as settled since the decision of the House ofever

Crooke,Lords in v. Cas. in Parl. that in108,Show.Watts
ofsuccession relatives of the halfpersonal property blood,

the takeintestate,in of toequal degrees cognation equally
the ;with of the whole blood and that alsorelatives they

take where wouldby representation berepresentation
inallowed relatives of the whole theblood sameamong

the rule insuch was New-York.” Hallettdegree v.—that
Hare, 5 Ch. 816.Paige’s

This that in theshows other States where stat-English
thatreenacted,utes have in been no such doc-substance

trine as is in the case undercontended for consideration
of;has been hence it is more thatthought improbable

whenintended theythe reen-New-IIampshire Legislature
acted the of Charles and James either tostatutes insert

new ruletherein,new or create ofanyprovisionsany
the instance anddescent, in defined,except single clearly

the reason for iswhich clearly given.
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am in the MassachusettsI aware that some authorities
butus,cited aswill beReports probably bearing against
theto the course and to.I refer of legislation,confidently
lawState, as our views of thedecisions in that supporting

4 found349,In Dane’s Abr. bemayto this case.relating
inand decidedwife,and Sawyercase of v.Tenneythe wife

case of theIn this one1781.NovemberMassachusetts,
aofchildrenarose, whetherwhich was-directlypoints

ofinherit from onecouldhusbandher secondwofnan by
had died underhusband, whoher firsther children by

tohad comeestate whichunmarried, realandtwenty-one
heldthe courtchild itssaid from paternal grandfather;

this decision wasAt the timetook.that the half blood
1694,4 &M. inact of the W. passedthemade, provincial

Queen 1710, wereAnne,act of passedand the provincial
descents.in Massachusettsin force governingthe statutes

asis the sameact &M. the clause preciselyIn the 4 W.
actin of New-Hampshire alreadythat the provincial

Anne notthat the act of didIt understoodcited. was
4 4the & M.descentthe rules of W.provided byalter

Abr.Dane’s 537.
thenext act in Massachusetts is that of and1783,The

anare the same inas those act of 1789.words precisely
3 Mass. held theMayoIn v. it was thatBoyd, 13, by

“ deceased child” in the statute of is to1783,words such
of deceased and thatfather,thebe understood child any

whether the estate fromthe statute comesappliedequally
from other source. In v. Ed­Runythe father or any

it 415 held that this clausé in themands, 291,Mass. was
M. estates descended from the mother& extendedW. to

as those derived from the father. In 12well Mass-­as
to the case ofis be found v. and it490, Lovering,Sheffield

of a Ait,least curious one. diesto the personis, say
a heir,his and his wifedaughter onlyintestate leaving

had; his wife andmarried,him been pz’eviouslysurviving
; the a fewhad four children dies afterdaughterhad years
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her unmarried;father, under and thetwenty-one question
arises, does mother inherit the thethe whole of daugh-
ter's from father,which she derived her asproperty next
of kin, or ofdoes it descend to the four children the half
hlood? The itcourts decide that descends or inequally,
equal portions to the mother theand four children of the
half blood. This case as thus stated seems to he a direct

inauthority favor of the thebut whole reason-petitioners,
ofing the court is the other startdirectly way. They

with the assertion in the ofsubstance that acts 4 &W.
9M., Anne, and of are mere of1783, reenactments the

English anstatutes. aente and strained criticismI>y upon
the words and arrive at the“share,”“portion” they
conclusion that dies underwhen a child andtwenty-one
unmarried; his father’sor share of his estate isportion to
descend child Jiadas the died while hisprecisely though
father was the father’s estate is to be consideredliving, as
in the iscourse of adistribution, and to beportion newly

children; theassigned his and at end of the caseamong
the court atarrive a conclusion iswhich directly contrary

theirto reasoning.
a father dies aSuppose child a old, andweekleaving

that child lives ituntil is and eleventwenty monthsyears
old, is his estate to inbe considered the conrse of distri-
bution for that whole kind of titleperiod? 'What has the
child to his father’s real estate ? Is it theone condi-upon
tion that he live until is ?he If whatso,twenty-one right
has the to sell the for thesame of theguardian support

becauseminor? Or the interest of his ward shall re-only
a sale, can athe title to the ?quire guardian give property

if has anot, Ms ward conditionalCertainly only title
atcan made Mswhich he theonlyperfect by arriving age

leads toof Such doctrine manifesttwenty-one ab-years.
asurdities. An to such constructionattempt put upon

The Massachusettsacts,the would fail. courtsEnglish
into this dilemmathemselvesevidently by attempt-get
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ofthat the act of 1806 was a revisionto hold onlying
whendescents,thethe statutes ofupon subjectpreceding

a rule.in fact it introduces new
itsfromIt such deceased child’s share that camesays,
itstomother,or shall descend in sharesfather equal

notThis isother children. languagefather’s or mother’s
statutes, thein of pre-the orto found in anybe English

If statutesstatutes. theMassachusetts precedingceding
“ or deceasedthus, the share which suchportionare read

theredescend,” etc.,shallfrom its fatherchild inherited
read,soand those actsno oris ambiguity uncertainty,

readingwould be alike. sothe Byand preciselyEnglish,
1806 introducingand the act of asthose acts, considering

decision would be more conformable withthisrule,a new
in thein its effect the decisionsand not contradictitself,

in Massa-in 15th of Mass. The law8d and the Reports.
Statutes, 66,settled the Revised chap.is now bychusetts

the rule we contend for. Rev.to Stat.sec. 5, according
the .rule in Maine. Rev. Stat. 379.same is414. The

is most dis-it should be,as we contendthe ruleAnd
State,this the Revisedby Statutes,inestablishedtinctly

331. of the2; do. This view law issec.166,chap.
considerations:the followingby’.strengthened

law the common ancestor beEnglishAlthough by .the
it is not to nameinheritance,of the necessaryroot yetthe

the de­descent. Eorout the orin pedigreehim making
descent;to immediateis holden bebrothersscent between

or histitle be made one brothertherefore byand may
another,to mention­or withoutthroughrepresentatives

2 3226;father. Bl. Com. Cruise’s Dig.the commoning
and also the280-1; by following:

that distributionThe statute of noprovidesCharles
death;one intestate’suntil after theshall take place year

has an interesthas been held that the nest of kinitstill
if he thein him and die withindistribution,beforevested

his administrator shallthe executor orintestate,afteryear
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H; andAdministrator,have his Tit.share. 1 Com. Dig.,
cases there referred to.

460,The 2 H. is an author­case Nims,of Parker v. N.
Gilmore,in In v.of our case.favor of our viewity McAffee

4 the share of a childN. H. that395, the court say dying
inunder is to be distributedunmarried,andtwenty-one

the the child diedsame manner as it have been’hadwould
before its is extra judicial.father. This opinion merely
Neither like it then beforethis nor waspoint any thing
the casecourt. The decision of that did not call for any

such as thatreference nor forto this any opinionpoint,
does not tothe It have beenexpressed appearby judge.

to;are referredwell or authoritiesconsidered; no cases
it in at thewas no deci­arrivingof thepart argument
sion in that cause. Itof thethe partiesaffecting rights

ahas an is notwell such judicialbeen held that opinion
Earn,a dictum. See onand no more thanopinion, gratis

the cases there referred to.andJudgments 37,Legal

for defendants.Hackett, the

of Theodorethe decease FurberJ.Gilchrist, Upon
in descended,the real estate controversy1809 intestate,In

to his three chil-existed,thenof the laws whichforceby
and the defendant,Theodore, M’Lauren, Lydia.dren.

first of these chil-1813 the namedOn the 12th of May
ofand under thedied unmarriedTheodore, agedren,

has beenwhichAnd the questiontwenty-one years.
thisto effect of eventrelates thediscussed, uponchiefly

him from his father.descended tothe one-third whichpart
M’Lauren anddescended toexclusively Lydia,itWhether

with them Dor-children of his or was sharedfather, by
of the half blood.Folsom a sisterothy

the descent3d, 1789, regulatingThe statute of February
shall descendthatintestate afterestates, providing theyof

andchildren of the such as.in the intestateshares toequal
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makes this further withthem, respectprovisionrepresent
un-the as dieto share of of such children afterwardany

married the thattwenty-oneand under of itage years,
the and sistersshall descend brothersamong surviving

suchand as them.represent
that “sur-It is the the termcontended by petitioners by

and are of thebrothers embraced thosesisters,”viving
as in a con-half blood as well withothers, conformity

here and in to the statutesstruction both Englandgiven
as not to ofdistributions,of casesapplied only intestacy
also to in children ofin those which thebutgeneral,

in life time ofdie unmarried and of theintestates age,
v. 1 &Keene 665.Jessopp Watson,the mother. Mylne

23the statute of and Car. anddistributionsBy (22 2),
1 thethe of Jae. 2 that brothersuntil statutes irrovided

of should belast named class personssisters of thisand
with the mother in the inheritance,admitted to participate

the asin case of his death mother nextandfather,the
the decided init;all andto ofkin, pointsucceededof

ofthat the statute Jac.was,v. WatsonJessoppcase ofthe
of such adultsthe brothers and sisters toin2, admitting

mother,time of admitted themin the life the uponinherit
death;after her is dis-same terms as that withoutthe

the and the halfwhole blood.betweencrimination
toof statute which related thethe theBut provision

the intestate iuone the children of dyingof ofcase
thethe mother from inher-in wholly excludinginfancy,

ita remarkable distinction betweenraiseditance, very
she the whole asadult,an in whichthe case of tookand

tois difficult accountof kin. And we think it verynext
intentionwe thedistinction,a unless supposesuchfor

confine inheritance ofto have been to thethe statuteof
itof ancestor from wasto the whomthe bloodminors

derived.
the in Massa-of statutehas been the constructionSuch

madehas held that theit beenchusetts, where provision
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for the inease intestateof one the of the dyingchildren'of
death of andid not of theinfancy, to a case onlyapply

child. 12 490.v. The same con­Mass.Lovering,Sheffield
struction in this State.to haveappears prevailed McAffee
v. 4Gilmore, 391. said inN. H. It has been argu­justly
ment that the not in the case of v.did arisepoint McAffee
Gilmore; but to thev. ishovering directly pointSheffield

“that theby words sisters,”and arebrotherssurviving
not intended those of the half but those whoblood, only
are of the line of the ancestor.

“"Weare therefore of the that the term sur­opinion by
brothersviving and the intendedsisters,” statute was not

to embrace a different class of those indicatedfrompersons
in the sanae clause the “children the intes­words ofby
tate.” Laws N. H. and the207, that(Ed. 1815) anomaly
of from the inheritanceexcluding the mother who is the
next of kin, and those can no claimwho haveadmitting
but her blood, wasthrough not theby statute,contemplated
and is not warranted by sound rulesany to theapplicable
construction of it.

The conclusion is,therefore that the death ofupon
Theodore theEurber unmarried andyounger, without

the ofattaining his share of theage twenty-one years,
estate in question, derived descent orby fromintestacy
his father, descended his surviving brothers andamong
sisters who were the children of the intestate, and to no
others.

theUpon of that event then, the estate be-happening
came vested in moieties in andequal M’Lauren the defend-
ant Lydia.

the death ofUpon M’Lauren in of1818, and un­age
married, his would the ofmoiety upon authority Jessopp

descend to thev. tomother,Watson and to theLydia,
sister the half blood,of Folsom.Dorothy

The two last named then eachparties an in-acquired
terest in the inheritance to the extent of one third of
one half, to oneequal sixth.
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the death of the her sixth descended inmother,TJpon
themoieties to defendant and to Fol-equal Lydia, Dorothy

who became owner’of three twelfths orsom, thereupon
to the the defendants.fourth ofpart,one according theory

Drew,minor Elizabethwho with theThe petitioners,
areFolsom,the interest of Dorothy consequentlyrepresent

of onethe each one seventhto take partition,entitled upon
in controversy.of the estatefourth part

Decree accordingly.

v. Eastham.Cheswell

deed,sealingsigning mayand apartyof a before beandThe acts words
instrument,tradition of thebythat a manualin evidence to showgiven

and not as anof it as a deed escrow.deliveryahe intended

may rebut the demandant’s evidence ofin actiona realThe tenant
seizin, party.in a thirdby showing a title

it,of the land in a com-parta deed a embraced isunderclaimsOne who
partin a real action claims offor a tenant whowitness anotherpetent

beingtendency provethe of his tounder the evidencesame;landsuch
deed, claimingparties by subsequentand bothexecution of suchthe due

conveyance.

a of land iuto recover tract Newmarketentry,oe"Writ

acres.about seventy-fivecontaining
titledisseizin. The claim underPlea, ml bothparties

Cheswell.Thomas
demandants under theThe title of the was will of

father,the who on 2dCheswell, the ofdayThomas
them in fee the demanded1840 devised to prem-August

land situated theone half of his onises, westerlybeing
a and to his Joshua Cheswellof certain sonhighway,side

half.the remaining


