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The goodsdefendant certain attached inhaving receipted the sheriff forto
an action against some one of theplaintiffthe and others whom(to
goods action, sued onjudgment originalafter in the was thebelonged),

sheriff,receipt by the him.againstand Afterward heexecution issued
suit,with plaintiffthe in originalthe be-and another of the defendants

came upon note, money satisfysureties raised tobya thewhich was
judgment action,in originalthe thereuponand both executions were

held,discharged; note,priorthat of the second thegiving plain-to the
tiff, debt,even if he paidhad had no claim uponthe have thewould
defendant to contribute.

himself,Neither the againstwould defendant if paidhe had the execution
any contribute,have had uponclaim plaintiff except uponthe to show-

ing the goodsthat attached belonged to the or that heplaintiff, receipted
plaintiff’s request.for them at the

fact that the plaintiff subsequentlyThe having receipted purchasedto the
attached,goods changewould not the relation of the plaintiff to the

defendant.
founded,In the note on originalthewhich action one Owas was the

andprincipal, plaintiffthe one IIand the sureties. Inwere the second
note, money obtained,on the pay original judgmentwhich to the was
O principal, togetherwas described as the H plaintiffand with the and

defendant, sureties; held,the as nowere described that contradictory
evidence,explanation appearingof these facts in it must be taken to be

the case that the co-suretydefendant became a on the note with the
H,plaintiff and and liable a paymentwas to contribute toward made

by the plaintiff.

Assumpsit laid andout,for &c.money paid, expended,
The set out a note datedplaintiff’s specification Septem-

ber 23, I. 33.H. as1839, Odióme andby principal,signed
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and asHanson the and defendantsby Joseph plaintiff
made to insureties, the Strafford Bank sixty days,payable

$860, oninterest;for and and that the hadplaintiff paid
said note the indorsed thereon,sums the note fullybeing
paid.

to that asThe evidence tended show Odiorne principal,
the and as on the 4th ofsureties,and Hansonplaintiff

a others ofnote to Bartlett and1887,September gave
interest; thefor onBoston, $800, whichupon plaintiff

1841,March On the 16th of19, 1838, April,$100.paid
a suit theBartlett commenced the and causednote,upon

the then thestore,in owned either Odiorne orgoods by
be theattached,to and defendant forreceiptedplaintiff,,

Thethem, valued at had beenplaintiff previously$1000.
in store, time,of Odiorne the about thatthe clerk and

after the out in-attachment,before or theboughteither
Odiorne, himself,and carried on theterest of business

remained the store toOdiorne attendingaboutalthough
business.his own

hissued the sheriff ondefendant was receipt,byThe
him the termrendered at Augustagainstand judgment

issued'execution thereon.and1839,
to that thefurther tended show moneyevidenceThe

23,the note offrom Septemberthe bank uponobtained
wasin -the specification,' pro-plaintiff’smentioned1839,

the execution of' Bartlettofthe payingfor purposecured
and andHanson, theOdiorne, plaintiff,againstand others

the execution Septemberand dischargedso applied,was
the dis-defendant wasThe execution against1839.24,

the same day.charged
the to the bank thethat paidadmitted plaintiffwasIt

in hismentioned specification.sumsseveral
that asthe betweeninstructed jury, althoughcourtThe

the note there,to Odi-and the payablesignersbankthe
de-as and the plaintiff,be treated principal,mustorne

as between them-sureties,asHanson, yet,andfendant,
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was obtainedif from the banktbe obtainedselves, money
Odiorne, Hanson,for the the debt ofofpurpose paying

de-theand the and was soBartlett,to applied,plaintiff,
nounderandfendant to that debt, beingno partybeing

con-beof theit, mightto part moneyobligation pay any
ofsidered the for the benefit onlyas from bankobtained

it enured tothe and asOdiorne, andHanson, plaintiff,
the hedefendant,their the ofand not to benefitbenefit,

and him-the notetreat them as all uponmight principals
the defendant wasself as their and consequentlysurety;

if he thenot to tbe paidliable for contribution plaintiff',
the of theit;whole of that paymentnotwithstanding

of theandebt to Bartlett as extinguishmentoperated
his that itsheriff’s him receipt;execution against upon
attached on Bart-made theno difference whether goods

sinceor to the plaintiff,lett’s Odiornewrit tobelonged
and as thedebt,the wholeliable towere both paythey

of theof the possessiontaken outneverweregoods
thenot be suffererhe couldwas, byhewhoeverowner,

for and leav-them,in receiptingthe act of the defendant
his 'that if thedisposal;and atin histhem possessioning

of he couldOdiorne,themboughthad previouslyplaintiff
fromreleased thethem custodyoff havingno worse bybe

soto his own thatpossessionand returnedthe sheriffof
them;the avails ofand havethem,ofcould disposehe

andtime,that thethem at plaintiffownedif Odiornethat
afterward, the plaintiff,him knowingthem ofbought

it had been sued,and thatdebt,thatto payhis liability
hands securein his to him-retainedhave enoughshould

and thatthe asdefendant reeeipter;as theas wellself,
madeonlyhadfor the goodsreceiptingdefendant bythe

their andfor safe-keepingto the sheriffresponsiblehimself
not to takethedemand, plaintiff oughtto him onreturn
ofin them Odiorne,acthis own purchasingofadvantage

the defendant tothe reach ofofthem outand putting
them.return
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anda the thedefendant,The returned verdict forjury
for a trial.moved newplaintiff

Hale & for the One mayplaintiff. co-suretyWiggin,
maintain an hisaction co-sureties for contribu-against

11Johnson, 359; Taylortion. Johnson v. Mass. v. Sav-
12 Mass. 98.age,

The attachment of Odiorne’s the ofpayeesproperty by
col­and the debtnote,the Odiorne solventbeingoriginal

the of thelectable out of as a releaseproperty, operated
Warren,sureties. An attachment is a lien: v.Kittredge

14 509 and a lien default;N. H. which could be lost by
thoseor of It should therefore pro­negligence plaintiffs.

thetect sureties from further As the creditorsliability.
elected to their thus theattachment,rely upon depriving
sureties of the to from thethemselvespower indemnify

the sureties re­well consider themselvesmightgoods,
leased. v. Law­Bowen, 13;Jackson 7 Ex parteCowen

4 1417; 322;Cowen 2rence, 1072;Salk. Lord Raymond
192;8403;4 Mass. Cowen 12 Johns. 208.

for the act ofBut the defendant the sureties were well
That act theenough. put out of their reachproperty

madeand it to attachment othersubject creditors.by
527;v. 5 N. H. 8Fales, 398;Dunklee Pick. 4 Pick.397,419;

195;14 Mass. 12 Mass. 495. This act in133, could no
theto sureties or make themre-charge furtherway operate

597;liable. v. H. 11 Mass. 215.Harper,Webster 7 N.
at Odiorne’s the defendantBy receipting request, placed

in nohimself better situation if he hadthan thepaid
on a similarnote which would not haverequest, entitled

1him to contribution. N. P. 69.Selwyn’s
If the are the lastpositions noteforegoing right, was

for this defendant’s benefit he asnotwithstanding signed
a To maintain his hesurety. must makeposition it ap-

that Prescott and Hanson intendedpear to stand in the
ofrelation toward him.principals Harris v. Warner,
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13 Wend. 400; 397;3 BeemanPrice,v. Wend.Warner
v. 4Blanchard, 432.Wend.

Christie,for the defendant. The asprinciplesgeneral
to contribution laid the dodown counsel notby plaintiff’s

thisapply to case. If are thecorrect, shouldplaintiffthey
for the whole hego amount which has paid.

The of the that it was immate-ruling presiding judge
rial who thewas owner of the we think wasgoods, right.
If were Odiorne’s it was well the de-they thatgoods
fendant suffered them to remain in Odiorne’s possession.
At all events the was theplaintiff on and knewground
the whole, and with that soon after purchased,knowledge
if indeed he had not done so before the or re-attachment

In short the wasceipting. inplaintiff every boundway
faith to see thegood to theproceeds applied debt.original

The anof attachment does notmaking discharge prior
sureties. It is common to collect of amoney surety after

an attachment on themaking principal’s land.
oneWhen becomes such thesurety at of an­request

other and the lattersurety, he cansubsequently pays, not
maintain an foraction contribution theagainst other.

2 6296;Daniel v. DanaBallard, Grill&J. 256; Crelsonv.
2 Caines’ 154.Green, Cases

In foractions themoney court willpaid look into the
of case.the v.Taylor 12 98.equity Mass. IfSavage,

is isone a it in such anvirtually principal, ofaction little
that he as aconsequence signs surety.

Parker, C. ItJ. does not whether theappear goods
were at the timeattached the of Odióme orproperty the

had toThey Odiorne, who wasplaintiff. belonged princi-
on the first note.pal

itdoes at theNor whose defendant re-appear request
the nor, at whoseceipted goods; by any express evidence,
he the note.request signed
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theintowentfor,The been receiptedhavinggoods
sold bythe werehands of Odiorne or plaintiff. They

or after the attachment.to the beforeOdiorne plaintiff
asnot the a satisfac­can treat attachmentThe plaintiff’

Hal­as a of himself. Bank v.debt,the or releasetion of
ofIf had a the goods192. there been levy8 Cowenlet,

thein cases citedexecution, as the byanOdiorneof upon
Aeffect.it have somecounsel, levydefendant’s might

suffi­debtor,the of theexecution propertyof an upon
to dischargeto the maycient satisfy operatejudgment,

that attachment uponthere is no anpretenceit. But
Thehas such plaintiff’,process any operation.mesne

liable. Thereand still remainedHanson,Odiornewith
He not have defendedhim. couldawas judgment against

the suit.
and not toothers,Bartlett were boundcreditors,The

15 Maine 249.Webster,the attachment. v.up Pagefollow
far obtain adid so as to againsthowever judgmentThey

re­his then havemightdefendant on receipt. Theythe
execution for But on the stateto either payment.sorted

the hethus if had could notfar,facts plaintiff paid,of
defendant for de­resorted to the contribution. Thehave

aof thewas not means withby receipt co-suretyfendant
had heand if the defendant been tohim; obliged pay,

the as a ex­not have resorted to plain-tiff principal,could
that the attached were or-­his,upon showing goodscept

at his Casesdefendant became receipter request.that the
liablewhere two persons,are not unfrequent collaterally

no eachsureties, have other. Har­or as remedy against
400;13 Wend. v. 5Warner, Elmendorphris v. Tappen,

176.Johns.
theThe sale of the Odiorne to ifplaintiff,goods by

notthe would the relations of theafter receipt, change
asand defendant so to make the former a prin-plaintiff

cipal.
As the was theon first noteplaintiff originally.liable
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as a as the thesurety, that was attach-primary liability (for
ment was another taken theonly security by creditors),
and as the raised thewas from bank to thatmoney pay

if thedebt, the theto note to bank hadparties signed
without of their character as andany designation principal

the defendantsurety, well have concludedperhaps might
that he was in fact a for those who thesurety firstsigned
note, there awas himagainstnotwithstanding judgment
on the that areceipt; collateralsecondaryjudgment being

The case findssecurity. that the was raised tomoney
thepay thejudgment of the firstsigners note,against

and if there had nobeen evidence at 'whose therequest
defendant it be inferred thatsigned, might heperhaps

as for all thosesigned who weresurety liable,originally
ofsome them were sureties. It hasnotwithstanding been

held that there must be to ashow contractsomething
the ofrelation andestablishing Harrisprincipal surety.

v. 13Warner, 400!Wend.
But thisany question on seems to setbe at restsubject
theby note itself to the inbank,made which Odiorne is

asdescribed and all the others asprincipal co-sureties.
under theThis, circumstances, without explanation, seems

to thatbo conclusive evidence the debt to thewas, last,
treated as the andOdiorne;debt of that the defendant

abecame with the and atco-surety plaintiff Hanson Odi­
Theorne’s cases v. 2request. Lapham Barnes, ;Vt. 213
3Price,Warner v. Wend. and Beaman897, v. Blanchard,

4 are432,Wend. cases to show that thestrong defendant
tocan not claim be for all the others.surety Regarding

him as he is liable contribute,to and there mustco-surety
be a

New trial.


