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Durell.v.Smith

ita to byhad purchasethe agreement rightthat John by
in it.interesthim noof certain sumsthe gavepayment

must therefore beThere
demandant.theJudgment for

Smith v. Durell.

releasedisjunctive,in a as aoperatesthe of onea condition be releaseIf
other alternative.of the

all collateralobligation, dischargesa debt orparticularrelease ofThe
performance.enforce itstaken tosecurities

thea of oxen. claimedfor Theyoke plaintiffTrover
Marsh, Jr.,a executed Johnvirtue of mortgage byoxen by

in theand recordedof December 1840,5thon the day
then resided.where theof Thorntontown mortgager

“ orMarsh shallis as follows: If said payconditionThe
dollarssum ofSmith,be to said the fiftycause to paid
last,from the third orone of Novemberwithin year day

asaid harmless from note ofthe Smithshall save paying
Eoss,the said Marsh to Enoch datedhand which gave

in the date withone from3, 1840, payable yearNovember
which note saidinterest, dollars,for Smith signedfifty

and harmless from allme as save said-Smithwith surety,
trouble the thisand about then tosame, mortgageexpense

void.”be
1843,the 9th of November a suit thenOn day being

in favor of Eosson the note above describedpending
Grafton,in the of and on the trialSmith, countyagainst

a the executed andwitness, deliv-plaintiffMarsh being
Marsh a release in the form: “I Ileze-ered to following
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kiah Smith for a valuable consideration hereby discharge
John from all andMarsh, Jr., whatever toevery liability

reason amo, of note with him asby my having signed
dated 8, 1840,to Enoch for the sumEoss, Nov. ofsurety

in its date and interest;dollars one fromfifty yearpayable
in all in suit onand from cost the nowparticular pending

said under hand and seal this ninthnote. Given my day
of 1843.”November

The suit terminated in favor of and theEoss, judgment
the of thiswas Smith to commencementbypaid prior

the exe-suit. Marsh was a tobankrupt priordischarged
cution of the release.

the hadoxen,Before defendant the beenpurchased they
sold several times in threeThornton,the town of about
miles from andresided,the the onewhereplace plaintiff
of those sales was a sheriff at auction.by publicdeputy

rendered inIt was that such be tiffsagreed judgment
case as the court think proper.

for the TheClarke,C. condition of theW. plaintiff.
was not A release doesof oneperformed.mortgage part

excuse the of thenot other alternative.performance
theThe of to wasobligation indemnify per­discharge

and did not affect the held assonal, property security.
Emerson, 227;v. 15 H. 2 161;N. Conn. 11Kittredge

125; 6 do. 8;Mass. 273 H. 372.N.

Hazelton, for the defendant.

Gilchrist, J. The condition contained in the mortgage
Marsh to thefrom of the 5th of Decemberplaintiff, 1840,

which the oxen in wereby wascontroversy conveyed,
the a certain notethat should which hemortgager pay

madehad on the third of November forday preceding
indollars, one to the oryearfifty payable mortgagee,

theshould save the latter'harmless from ofconsequences
vol. 23xvi.
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as the of the on the same thirdhaving surety mortgagee,
of a note for a sum,likeday November,'signed payable

oneat the same time to Foss.
If as a iscondition,we consider this it sub-disjunctive

theto the rule which to for whose ben-ject gives obligor,
inserted,efit the is an election thecondition between two

1. AndK.,to be done. Conditionthings Comyn’s Nig.,
theis,a to that rule that if one of alter-plain corollary

God,the act of or bynative become impossible bythings
if such conduct onact or default of the orthe obligee, by

a of its benefits thehis as amounts to clear waiverpart
excused from the of onebecomes performanceobligor

thehe is excused from other part.then performingpart,
2.K.,ConditionCom. Nig.,

and thecase shows the reasonableness jus-The pi’esent
is in dis-the condition formrule.tice of the Although

and it is that the noteeffect isits single, plainjunctive,
to the and describedthe plaintiffgavewhich mortgager

collateral to the impliedis promisein the merelymortgage,
the was taken to secure,whichof indemnity mortgage

for no other than toand was thepurposedesigned give
an additional to enforce that Itremedy promise.plaintiff

to thathold,therefore be absurd thewould wholly upon
of the another which is its merething,release- principal

and should remain in force.securityaccessary
clear from reason and that a releaseisIt equally authority

or other a athe debt secured isof thing by mortgage,
of the There i's in the form ofrelease mortgage. nothing

in easerelease this that renders it that thethe probable
intended or to limit or restrain the ordi-expectedparties

of such an ineffect act this particular.nary
has become to consider the otherIt unnecessary points

Andthe>defendant. there must themade by upon ground
bestated

theJudgment for defendant.


