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In an indictment alleging that the erected a damdefendant at a' certain
placo thereby highwayand a certain and rendered it impass-overflowed
able, gravamenthe of the is that thecomplaint defendant caused the

dam,injury highway byto the means of the and it necessaryis not to
prove the preciselysituation of the dam as it is laid.

The allegedindictment the inpartly ÍTcw-Hampshirethat dam was and
partly in Maine. The entirelyevidence that it inwas was Maine.
Held, that mightthe averment surplusage.bo treated as It is not so
descriptive requireas to Ifproved.it to be it wore struck out the

good.indictment standwould
beingThe nuisance in is importantthis it not theState that dam which

occasionedit is in Maine.

theIndictment, that defendant at inalleging Effingham
said on, made and erected and&c., causedcounty, to be
made and aerected certain mound or dam across the
ditch on the side of the traveled ofnortherly thepart

road from Lord’s store so called inpublic saidleading
to in theParsonsfield State of Maine, whereEffingham

the road crosses the line between andEffingham Parsons-
field; “which dam or mound is erected and is situated

in saidpartly and in saidEffingham partly Parsonsfield,”
and which theprevented water from off in Par-passing

andsonsfield, caused it to flow back and overflow said
road from said line for the of five inrodslength Effing-
ham, to the road;of the andgreat damage caused the
road at the time of rains to become andwetheavy spongy
and unfit to be to thetraveled, &c., great and.damage
common nuisance of the &c.citizens,good
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evidenceand offeredThe notdefendant'pleaded guilty,
the towndam withinto show that the was whollytending

notwashe thereforeand contended thatParsonsfield,of
haveindictment whatever damagesthis mightliable upon

in the ofaccrued the town Effinghamto public highway
dam.of theof erectionreason theby

erect-that if the defendanttheThe court instructed jury
the easemented the dam and obstructed publicthereby
in so thatand the road Effingham,by overflowing gullying

rendered andthe use of the road was impracti-dangerous
of the dam washecable, was liable partalthough no.

damState; that for the erection of the alonethiswithin
in this unless it obstructednot liable way,he could be

that it theeasement; wastheor. publicdamaged and.
thewhich was the of com-to this easement gistdamage

he be liable.and this couldfor onlyplaint,
thea verdictThe returned defendant.jury against

defendant. The indictmentfor theMcIntire Maine),(of
in and Maine. Thea nuisance New-Hampshirealleges

in Thedenies New-Hampshire.defendant any thing
inwhat is the indictment.must prove allegedprosecutor

the arefor State. NuisancesWalker,Attorney-General,
at 1fine and common law.imprisonmentpunishable by

305.CrimesRussell on 1841)(Ed.
in one and it affect theIf a nuisance be county public

in either. 1it be Ch. Cr.another,in Lawpunishedmay
in193. same rule holds the caseThe ofgood1836)(Ed.

different States.

the the inC. J. If ofParker, gravamen complaint
the of the thedam,casewas erection mustprosecutionthis

thereason of the variance between indictment andfail by
in relation to the where it situated,'the evidence wasplace

indictment could sustained here,.and no be because the
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offence, to the evidence, would have been com-according
mitted without the of the court.jurisdiction

But the of the not in theoffence isgist erectioncharged
of the dam, in the' andbut of theoverflowing damaging

in The variancehighway between the indict­Effingham.
ment and the evidence the situationrespecting precise of
the dam means of theby which defendant caused the
nuisance in the is therefore immaterial. Thehighway,
averment that the dam was situated inpartly Effingham
and Parsonsfield,in bepartly asmay rejected surplusage.
Starkie on Grim. Pl. 2273; 840;P. C. 8Hawk. Fair­
field 15861; Maine 476. That averment is not descrip­
tive in a sense which that beit If itrequires proved.
were struck out the indictment would stand good.

The nuisance withincomplained of this itbeing State,
is not that the damimportant which occasioned it was in
the State of Maine.

on theJudgment verdict.

Taylor Emery.v.

completion levy,the of a an shallAfter officer not have leave to amend
return of attachment process, hy insertinghis the on mesne the hour of
day the left thecopythe at which was at town clerk’s.

byAn the return toappearsattachment which have been made on a cer-
to been madeday, presumedtain not bo have earlier thanwill five o’clock

afternoon, againstin as a onconveyance putthe record at that hour.

Entry. inor The laud wascontroversyWrit formerly
T. and is claimedtho of one G. Emery, by theproperty

demandant virtue of an attachment made at his suit onby
aand1839,the 17th ofday July subsequent levy under a


