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haveWe no doubt therefore that amendmentthe made
leave of theby below,court was made in con-perfect

with the law. is,been the recordformity made,Having
relation of the act, from its andby con-good inception,

the must be for the insequently defendantjudgment
error.

the incosts,of Tillotson 8Hpon question Chatham,v.
the95,Johns. terms of the amendment weregranting

andof costs of the if the writ ofpayment application,
inerror be discontinued or thenonprossed ofconsequence
inamendment, of costs error.upon payment

Judgment affirmed.

Androscoggin Bridge Bragg.v.

bridgeof a corporation requiredThe charter gate keptthat the should be
Held,in the absence ofopen toll-gatherer. persons passingthe thethat

bridge under such circumstances required paycould not to toll.be
One has license to cross awho toll tilltoll-bridge paying suchwithout

as referees shouldtime settle a claim in against corporation,his thefavor
chargednot-becan with toll till such settlement or till notice of a

byrevocation of the reference the corporation.

Assumpsit for the use of the fromplaintiffs’ bridge
1, 1885, toJanuary 8, 1841,May $200.

thePlea, issue and ageneral set-off.
The charter was produced theincorporating proprietors
theof with theAndroscoggin usual ofBridge grant pow-

“ers, the 4th section of which that atprovides, all times
when the shalltoll-gatherer be absent from his theduty,

shall leftgate be June 1816.open.” TheApproved
of theorganization under the chartercompany and the

erection of a wasbridge admitted.
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It in theevidence that becameappeared bridge impass-
in 1835;able 1833 and inwas rebuilt that the defendant

lived within a offew rods the and was abridge proprietor
of land river;on of the thatboth sides he had frequent

to andoccasions and he his and cattle didpass, family
often furtherThe evidence tended to that thepass. show

a and arebuilt, erected,wasbridge ap-gate toll-gatherer
to take continued to do tillpointed toll, who so the defend-

ant cut the in March But he1837. was directedaway gate
to let the defendant his &c.,and free of toll,,family, pass
on account of a the defendant made forclaim which the
use of land erected,on which was forthe andbridge

andwork labor done theon and materials found;bridge
and further that an was made between theagreement

to refer thisparties referees,claim ifto and awardedthey
him on hisany itclaim, should bething deducted from

toll hehis and balance;should the that referees werepay
chosen but never met or considered the matter; that the

furnished him with a totoll-gatherer thekey unlock gate,,
and that he passed toll;without and that ac-paying no
count was with him and no demand madekept himupon

toll thefor until commencement of this suit. That in
theMarch 1837 defendant cut down the there-gate, and

after no was erected and nogate toll-gatherer provided,
and was allowed tobody withoutevery pass demandany
of the defendanttoll, with the rest.

The coxirt instructed the ifthat they were satisfiedjury
the of thethat that theparties was,understanding de-

should passfendant without toll until hispaying any
be determined refereescould orclaim theby otherwise,

could not maintain action untilany himplaintiffs against
him that revoked that contract;notified andthey they

consider the facts that he wasthat furnishedmightthey
a and that himno account was with thekey keptwith by

as circumstances to show that suchtoll-gatlierer, tending
the But if found thatwas the in-theyunderstanding.
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to payhe not bewas that should requiredtention only
that it to paidhis toll as he but was be finallypassed,

it,settlehis the referees shouldafter claim asdeducting
theto the timethe amount due gatefind upmightthey

findandthe defendant’s claimwas cut and deductaway,
and fur-balance;if there wasfor the anybalance only,

the no toll-gathererif found that keptther plaintiffsthey
none,toll ofand demandeddown,after the was cutgate

col-fromfree, wereall precludedand let others theygo
atoceased keeptoll of the defendant after theylecting

toll-gatherer.
thetaken plain-these instructions was byTo exception
defendantthe of a verdict for thewho returntiffs, upon

error,same aside for themoved to set the supposedalso
a trial.and for new

court.were transferred to thisThe questions

The were boundWells, for the plaintiffs byplaintiffs.
npt madeno to such been onerefer, byagreement having

to thebind corporation.authorityhaving
means of a ortoThe passengers by gatepower stop

H.Smith,v. 1Chesleyotherwise is cumulative. N.only
the use and not20. The toliability depends uponpay
10 390.of the Johns.the toll-gatherer.upon presence

The case is thethe defendant. settledfor byYoung,
exists for toll while the remainsclaimNo gatejury.

is absent. If the cutand the wastoll-gatherer gateopen
de-remained tostill the havedown, toll-gatherer might

mand toll.

for the inFletcher, plaintiffs reply.

case finds that the wasJ. TheGilchrist, toll-gatherer
account of ato the defendant onfree,directed let pass

Hisuse the land. claimhe made for the of•claim which
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was toagreed bo and ifreferred, any wasthing awarded
to the defendant iton shouldit, be deducted from his
toll, and he should the balance.pay But no reference
was had, and no demand made on him until this suit.

It is theseclear, factsvery taking together, that the
defendant was to free until there was inpass some way
a settlement of his claim. He was not to toll, onpay
account of his and that claim wasclaim, to be referred.
How did this last ?long agreement untilCertainly the
adverse was notified to the Theparty contrary. defend-
ant that themight perhaps say toalthough agreement
refer was still herevoked, was to free onpass account of
his claim. That is not thehowever ofplain themeaning
facts stated, them Aconsidering revocation oftogether.
the to refer, would revoke theagreement topermission

free; and untilpass of this kindsomething was thedone,
defendant could not be to forcompelled thepay using

at a time when he was itbridge, under anusing agree-
ment that he should not The instruction onpay. that
head was therefore correct.

The charter that when theprovides is ab-toll-gatherer
the shall leftsent, be In such casegate open. then the

the to belaw This was foropen. somerequired gate pur-
It can be that manpose. hardly supposed every who
the no onewhen was topassed bridge present demand

toll,and receive his meant towas be to ansubjected action
anfor omission of that which he hadduty reasonevery to

was tonot intended be of him.suppose required
and noIf there were no and allgate toll-gatherer, per-

free of allsons were to demandpermitted forpass toll,
in thethis would raise a absence ofpresumption, any

in the that thecharter, had no in-provision corporation
tention of toll. The case would betaking somewhat

to that of a dedication of land for aanalogous highway.
a out to theIt would be world inholding every inway

the couldwhich short of anact,corporation express per-
33vol. xvx.
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mission, that all withoutpersons payment.might pass
it often,■And would induce who mightpersonsprobably,

it. Thisnot the to travel overotherwise pass bridge,
asnot towould the case of an express pass,be permission

under aan that he misappre-of assent pass,might given
Smith,in v.Chesleythe ashension of the ofrights party,

deci-1 H. withoutN. 20. That case stands enoughwell
insion this.

and toThe the is to theof open gatetoll-gathererduty
havethe matter would beenreceive the tolls. Perhaps

tothere de-therewell had been personanyifenough
existmand and the areceive tolls. gate mightPerhaps

is erectedItif the there.weresubstantially, toll-gatherer
defendantIf thethe thefor convenience of corporation.

an fromnot hinder beingcuts it that doesdown, agent
a to leftfor beis commonthere. It gateplaced very

nois That is permis-there.theopen toll-gathererwhile
notstatute does provideAnd thesion to free of toll.pass

of theonethefor such a but for morecase, important
absence of the toll-gatherer.

to theit left jurythink wasWe therefore that properly
athere wasevidence, whether gen-theto inquire upon

tothe defendant,alleral license for includingpersons,
toll.ofthe conditionthe without payingpass bridge

must beThe is thereconsequence
on the verdict.Judgment


