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and thesold,andrecovered,ment has been the' goods
firm, thaton execution in of theavails behalfapplied

inferis from the wellthere evidence which mightjury
from the first. Thethat there was perceptioncomplicity

to a ratificationthe act amountsthe direct ofof avails
it.of

the verdict.onJudgment
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suit, against adversary,not in a hispartyAn action does lie favor of a to
swearing thereby procuring judg-for an auditor and afalsely before

ment.

that anThe action wasCase. declaration alleged
in and one Luther Eixfordwhich Fairbankspending,

theCurtis,and waspresent plaintiff,were plaintiffs,
anand came on for before auditordefendant, hearing

the court. The action was tobroughtbyappointed
a note Curtis hadthe amount of which givenrecover

a had filed& and set-off been ofEixford,Fairbanks duly
for coal had sold andof which Curtis deliv-a claim $50

ered them.-
That to this didFairbanks, injure plaintiff'intending

inauditor, substance,the the-beforeupon hearing testify,
the 13ththat on of thisCurtis,day April preceding,
called him and saidon that he was to set-plaintiff, ready

exhibited aand memorandum from Eix-tle, thereupon
the amount due for the from which itcoal,ford of ap-
that were due from Fairbanks & Eixford$35.06peared,

and that that sumto the was then and thereplaintiff;
indorsed a note which those had theupon persons against
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inand that he the note suit inplaintiff, thereupon gave
the for then remain-action, $18.50, to the balancesatisfy

from,due thehim to them. Whereas hereplaintiffing
or at otherthat such sum was then timeno anyalleges

it innor mannernote,indorsed such was anyupon paid
remained due atFairbanks,Bixford & but the timeby

the to have beenof and allowed to thehearing, ought
of the false ofreason Fair-butplaintiff; by testimony

the it not allowed. reasonbanks, defendant, was ofBy
which false and of theconsequenttestimony, proceedings

a wasauditor occasioned afterwardthereby, judgment
in the common for dam-rendered the pleasupon report

$60.12,and in all to thecosts, wherebyages amounting
damnified ahd tohas been putplaintiff special expense.

The defendant demurred generally.

the There are authorities onVose,for bothplaintiff.
case;the Com. Action on the Case,sides of Dig., B, 7,

Abr., Case, H, ;Action on in 96; note,8 Bac. the Stat­p.
9; forute 5 debt subornation ofEliz., chap. giving perjury;

Entries 481 of Smithtall’s v. Lewis,(Ed. 1670);Ras­
7; Bostwick;8 v. v.Page Camp,Kirby Lewis,Johns. 157

3447; 30;Peck v.2 v.Woodbridge, DayDay Pettengill
454;6 H. v. 15 H. 9.Rideout, Chase,N. N.King

there is noold doctrine that civil for aThe remedy
in isand of not law here.felony,merger perhapsfelony,

6 H. 454.Rideout,v. N.Pettengill
in Lewis,The court Smith v. do not whether 5inquire

New-York;inhad been and wereEliz., 9,chap. adopted
that no anmistaken in of action forprecedentsupposing

to found.subornation was be
The that the matter has been inposition conclusively

is incorrect. v.issue, See Chase.King
inefficientPublic are to restrain andprosecutions pre-

vent and would be aided civil actions. Theperjury, by
the same as inevidence also must be of character other
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intei’ested;or nonot of andsuits, personsparties, greater
of exists-in inthan otherperjury these, suits.danger

Bennett,Edwards for the defendant.

This isGilchrist, J. an action on the case, brought
aone who to awas party former to recover dam-by suit,

his in that suitages adversary foragainst testifyingfalsely
an tobefore "auditor whom it was and thatreferred, by

false and atestimony procuring to becausing judgment
rendered the present The actionplaintiff. cause ofagainst

counts,is set inforth two with no material ex-variation,
second thethat in the commencement ofcept the former

defendant,the ansuit, with maliciousby present alleged
aof tocausing judgment be renderedpurpose unjustly

the is inplaintiff', set connectionpresent up withagainst
inthe false of as theit,alleged testimony support grava-

Amen of the action. demurrer is in thegeneral put by
thewhich raisesdefendant, whether an actionquestion

forcan maintained such a cause.be
The act the iswith which defendant in the dec­charged

laration is an offence. H.indictable N. 378, 141,Laws
circumstance142. But that is not an to theimpediment

amaintenance civilof action for in behalf ofdamages,
asthe wasinjured, decided inparty Rideout,v.Pettengill

454;6 H. is itN. nor theto doctrine of thataccording
material thecase, whether have or haveoffending party

not convictedbeen of the crime.previously
to theThe maintenance of thisobjection action, and

takes a case like thiswhat out of the rule ofgeneral law,
therefor is athat injury anevery remedy actionby on

if otherwise,the ease not is, that its merits can 'not in
be tried without at the same time the mer-general trying

an action which hasits of settledbeen in thealready due
Theof law. discussions on thiscourse have takenpoint

and it isa wide not for therange, ofnecessary purposes
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this case toto them so far as into the effectfollow inquire
of a theor whether reason adverted toforeign judgment,
is aneases inapplicable to which is techni-hotestoppel

inestablished. As to the matters incally thecontroversy
prior the is in law ansuit, and thejudgment estoppel;

areparties it from oneprecluded by anothervexing by
fresh suits the same matters inputting issue.directly
And this anis not rule of law, but isarbitrary founded
upon of andhigh for theprinciples policy,public pur-

ofposes and Theorder.public quiet tribunals that have
been for theinstituted of the inevitablepurpose deciding

andquestions controversies that arise in orbusiness, that
are the of men, wouldengendered by passions be useless,
or worse than ifuseless, their adjudications were not final,
when the la\v intends shall be so. If a dissat-they party
isfied with the result of a acould, merecontroversy upon
surmise of an travel from foruminjustice, to forum as

as he to do aschose so far thelong so, ofpeace society
is interested it would be worse toscarcely withdispense
the forms refer suchof law and to differencesentirely, to
the of the life.arbitrament of savageusages

the to do in thewhat seeksNow, actionplaintiff present
courtraise and decide in theis, to issue thatagain very

made settled in the former suit.was and This he seeks
or anot in thedo, byto motion for away.of appeal, new

trial founded or oraccident, mistake, otherupon causes
affordsfor which the law relief upon representations duly

But,to the tribunals. amade devicethrough ofproper
heown, endeavors to histhe deprive ofparty’s adversary

a thethe fruits of andjustjudgment, by evading legal
itself. think thateffect of the We the law hasjudgment

framed as admit such annot so to evasion ofbeen its
a on aand thatleading principles, judgment question
final in is inthat is sosubmitted, form,once effectfairly

also.
discussion inThis received an ablesubject New-York,
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of the157;in v. 3 in mostLewis,Smith Johns. which
cases infew the had everwhich beenquestion presented

were examined. an of theIt was action one partiesby
anto old his for asuit, wit-against adversary, suborning

ness. The sense of the declaredcourt is emphatically by
Chief Justice in of Chiefthe Jus-Kent, citing language

“tice' inEyre, v. Hunter. the samePhillips Shall judg-
ment create a hefor the recoveror on whichduty may
have an action of and a himdebt, duty against upon
which an action will lie? This goes my compre-beyond
hension. It would Kentbe against public policy,” pro-

“ceeds, it ofwould be endless andlitigation,productive
it would be to established to allow thecontrary precedent

to the cause over in a counterlosing party try suit,again
because he was not to meet his at theprepared adversary
trial of the first suit.” .

areWe of the that theaccordingly opinion present
action, so obnoxious, and which isjustly not sustained by
authoritative can notprecedents, be andmaintained, that
there must be

the on theJudgment demurrer.for defendant


