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Stickney.v.Korsaith

theinof the court enteringextraordinary interposition
term.as aof precedingjudgment

On the con-a has not been pursued.Bat such course
a outan order ofupon judgethe have reliedtrary parties

enter thethe clerk toof asterm, judgment.toauthority
ofwere a mere matteraIf the of such judgmententry

clerksufficient; or the proceedmightthis beform, might
has beenand theorder, apprehensionwithout such an

of thethat such was the nature exigency.
a orshown thathas judgmentBut it sufficientlybeen

a ofofdecree of the court common accepting reportpleas
nature. It is ais not of thatthe commissioners,road

isthe tomotion for purpose openact. Ajudicialstrictly
to heard.the becontestation, and the have rightparties

court;theIt act can be doneis therefore an that only by
is withthere of common law judicial powerand no court

in term.except
theJudgment for defendant.

Stickney.v.Forsaith

in suit,note nothas for value the areThe of one solddeclarations who
having paidof forbyit reason it theheto that obtainedevidence show

defendant, improperlythat the note was thereforeof andaccount the
plaintiff.to thetransferred

Assumpsit madenote for $129.42,aupon promissory
the anddefendant,24th of March 1828, byon the day

on demand withbearer,& orBreckto Colbypayable
in blank. Thereand indorsedtheminterest byannually,

a count.was also money
a statement that onethe with briefissue,Plea, general
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Forsaith v. Stickney.

inJohn ofStickney, pursuance an he hadagreement
made with the defendant, the note to thepaid tookpayees,
it and made it hisup own and that the defend-property,
ant the same to John. He also notice of a set-paid gave'
off.

The defendant at the trial, evidence to show thatgave
he and John in June 1838 anmadeStickney agreement,
that for a certain valuable consideration John should pur-
chase a of land inpiece described the andagreement,

acause to madebe to thisconveyance defendant. That
the1839,before defendantApril been suedhaving upon

the note now in one Thomascontroversy by Forsaith,
John to take it in consideration that the defend-agreed up

would his claimant for therelinquish stipulated-convey-
land;ance of the and that in 1842 he held theactually

innote his with apossession, note thetogether given by
defendant to another person.

defendant offeredThe to that Johnprove onStickney
the on which the inwrit theday actionpresent was served,

afterward,as as declaredwell that he took the note forup
the defendant. To the admission of the evidence of John

declarations theStickney’s plaintiff but theobjected;
evidence was received.

The evidence. that a claimplaintiff produced having
- John he an actionagainst Stickney, brought him,against
to settle which John him the note ingave now contro-

which the without notice ofversy, plaintiff, suchany any
between the defendant and as isagreement John set up

inreceived of his claim. Hepayment further produced
that themany years previously haddefendant0evidence

a withbond condition to andgiven Johnsupport his-wife,
his and that the note takenbeing parents, was up by
at the ofJohn therequest defendant, who .promised to

it in the fall.pay following
The court instructed the ifthat John thejury, paid

to the in of an thenote withpursuance agreementpayees
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defendant to do so in consideration of his relinquishment
of his claim for a of the thisland, actionconveyance
could not be maintained. But if he thetook note toup
accommodate the defendant, who to it to him,agreed pay
that such an act not awas that the ifpayment; plaintiff
he received it for value maintain the action.might

The returned a verdict for thejury defendant, which
the plaintiff moved to set aside.

forLeland, the plaintiff*.

Hubbard, for the defendant.

Woods, J. It that the note inappears question passed
from the to John whopayees value forStickney paid it,
and was the ofholder it in thepresumptively ordinary
course of business. The burden was theupon defendant
to show that the transaction which John becameby the
holder was a for the defendant’spayment benefit. T©

that fact theprove court admitted the declarations of
madeJohn, after the action had been commenced, and of

course after the note had from hispassed possession.
There does not to beappear any whichprinciple upon
such evidence could admitted.have been John Stickney

ahave been made witness the defendant.might by
The verdict set asidemust Be and a

New trial granted.


