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attor-Delaney, attorney general (Mary Maloney,A. assistantMichael
Francisco,brief), LLP,ney general, Leff,on the Sher of San California

Pawa, P.C.,(Victor brief), F. ofSher on the Law MatthewM. Offices of
(MatthewCentre, ABenjaminF. Pawa and KrassNewton Massachusetts

brief, fororally), plaintiff.on and Mr. thethe Pawa

(JohnS.Diamond, PC., of andBeveridge Washington,& D.C. Guttmann
Devine,brief,on and andorally),Nessa E. Horemtch the Mr. Guttmann

(PeterBranch, brief),P.A., Beeson on for& of Concord G. the theMillimet
defendants.

DUGGAN, interlocutoryon an transferJ. This case comes before us
Sup. acceptfrom Ct. R. 9. theruling Superiorwithout the Court. See We

M.,interlocutory Koteyin See Infacts as the transfer. re 158presented
(2009).358,N.H. 359

1991,In to EnvironmentalHampshire appliedNew the United States
(EPA) (RFG) TheAgency’s gasoline program.Protection reformulated

sold inforspecifications formulating gasolineRFG which setprogram,
levels, byozone was establishedhighareas with summertimemetropolitan

Air toAct and was intended reducea 1990 amendment to the Clean
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requireair The did not manu-pollution. program gasolinevehicle-related
specific inany oxygenate reformulating products.facturers to utilize their

Instead, was left individualthat decision to manufacturers.
not to in NewAlthough required participate program, Hamp-the RFG

accepted Hampshire’s applicationshire decided to The EPA New“opt-in.”
— —1,January Rockingham,1995 for MerrimackHillsborough,effective

Thereafter, 2006,and Strafford Counties. between 1995 gasolineand
(MTBE),methyl tertiary butyl ether which acontaining is chemical

thatcompound gasolinehas been used as a additive to increase octane
fuel, time,throughoutlevels of was sold the Duringstate. this the State

MTBE, knownalleges that it is a carcinogenwhich asserts animal and
into, contaminated,probable carcinogen,human escaped ground-and the

2001, petitionedwater. In the EPAState the to of theopt-out programRFG
contamination,on an expedited basis ofbecause MTBE and then banned

1,gasolineMTBE aas additive effective 2007.January
significantThe State exercises controlregulatory over the State’s

groundwater drinking throughand water the Hampshire DepartmentNew
(DES)of Environmental pursuantServices and to the HampshireNew

(SDWA).Safe ActDrinking Water The Commissioner of must adoptDES
“primary drinking water standards” for contaminants in drinking water
that have an“may persons.” 485:3,1(a)adverse effect on the health of RSA
(2001). (MCL),These standards include a maximum contaminant level
which establishes the maximum amount of a given contaminant that may be

(2001).present 485:3, 1(b)(1)in water for human consumption. RSA For
groundwater, DES must also adopt groundwater qualityambient stan-

(AGQS)dards for “adverselycontaminants that affect healthhuman or the
environment,” 485-C:6, (2001),RSA I which must meet drinking water
standards, 485-C:l, (2001).RSA I In addition to these standards applicable

contaminants,to all legislature 1999,the added a tosection the inSDWA
which specifically adoptmandates DES to such standards for MTBE. RSA

(2001).485:16-a, I
DES,2000,In in consultation the Hampshire Departmentwith New of

Services,Health Humanand a primary equivalentestablished MCL and an
AGQS for MTBE of thirteen parts per billion on positive“based carcino-
genic effects observed in experimental reportedanimals” in the publicly
available literature at the time. Additionally, Hampshire providesNew law
that “[a]ny public system deliveringwater water with thangreater parts5
per billion MTBE notifyof shall each customer the MTBEof content.” RSA

(2001).485:16-a, However,II both the MCL for MTBE and the notification
requirement I,toapply only public systems. 485:3,water RSA :16-a. The
SDWAdefines a “public system” “systemwater as a for provisionthe to the
public of humanpiped consumption, systemwater for if such has at least 15
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25of at least individualsaverageserves anregularlyconnections orservice
(2001).485:l-a, All otherXV60 of the RSAdays year.”at least outdaily

owned, onemore thanwells, publiclyor that serveprivatelywhether
system” area waternot asqualify “publichome but doindividual

systems.waternon-public
filed suit in their2003, other statesand severalHampshireIn New

andgasoline suppliers, refinersagainststate courts severalrespective
defendants)(MTBE seeking damages ground-formanufacturerschemical

The MTBE defendantsbycaused MTBE.allegedlycontaminationwater
court, it wascase to federal andHampshire’sNewinitially removed

Panelby Litigationon Multidistricttransferred the Judicialsubsequently
with numerous otherof NewYork and consolidatedto the Southern District

the denial of its motioncountry. Followinglawsuits around theMTBE from
remand, appeal the United Statesinterlocutorythe filed an withto State

Circuit, thewhich reversed and vacatedAppealsof for the SecondCourt
TertiaryIn re EtherMay Methyl Butylcourt’s order in 2007. Seedistrict

(2d 2007). Thus,(“MTBE”), to488 112 this case was remandedF.3d Cir.
trial.County SuperiorMerrimack Court for

meantime, ownbroughtIn the the cities of Dover and Portsmouth their
the of theseagainstsuits the MTBE defendants. We affirmed dismissal

(2006).Dover, InJanuaryin 153 N.H. 181Citysuits 2006. See State v. of
cities,decision, State,that the rather than the two wasthat we determined

the itbring againstto suit MTBE defendants becauseproper partythe
well-being,in health andquasi-sovereign protecting“has a interest the

economic, of with to the statewidephysical respectboth and its residents
hasthat “MTBE contaminationsupply.”water Id. at 186. We also noted

portion” of the State’s Id. at 187.directly population.affected a substantial
bringAccordingly, parens standingwe held that the had topatriaeState

on behalf of the residents of Newagainstsuit the MTBE defendants
Id. at 187-88.Hampshire.
2009, in filed a forIn the MTBE defendants this case motionAugust

recoveringto the State fromsummary judgment, seeking preventpartial
damages

includ-by private supplies,incurred individuals or waterprivate
(2)(1) private property;to: related toing, damagesbut not limited
(3)parties;by privateof water incurredsuppliescosts alternative

(4)any private entity; privatecosts of treat-business losses for
and watersystems by private privateborne well ownersment

(5)authorities; privatefor wateroperating expensesincreased
(6) forauthorities; testing/monitoringcosts associated with

(7) costs with MTBEby parties; associatedprivateMTBE
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at orprivateremediation wells utilities that were incurred directly
(8)by parties; and similarprivate any privateother purely

damages.

Additionally, court,in toresponse requesta the superiorfrom the State
provided “general explanation categoriesa of the of itdamages” seeks in

(1)this case. The State its requests categories:divided into two “Damages
(2)Level”;Claims MTBE Any “Damagesfor Contamination at and Claims

for AGQS/MCL.”MTBE Contamination At or Above regardthe toWith the
category,first the State seeks

1. Present and water costs. Allpublic system andpresentfuture
costs withfuture associated the ofpresence anyMTBE at level in

systems,waterpublic including full costs ofthe treatment and
anyof MTBEremoval at level.

2. Present and private well and non-public systemwaterfuture
presentcosts. All and future costs of implementing and maintain-

ing comprehensive,a investigation, monitoringstatewide and
treatment program privatefor wells and other . . .unregulated

systems, includingwater the full ofcosts treatment and removal
of at anyMTBE level.

With toregard the second category, the State seeks

3. publicPast and wellprivate past publiccosts. All privateand
well costs associated with MTBE reimbursed through State
reimbursement funds .... Because fund expendituresState are

MTBE,thelinked to MCL for the State is not seeking past public
and wellprivate costs associated the presencewith MTBEof
below the MCL.

4. Site remediation All past, presentcosts. and paidfuture costs
by the State reimbursement presencefunds... attributable to the
of MTBE at contaminated sites.

SuperiorThe held aCourt thehearing on defendants’ motion and
proposed interlocutoryan transfer. to Supreme 9,Pursuant Court Rule the

(Fauver, J.)Superior Court following questions:transferred the

1. If the State is the trustee of the ofwaters New doHampshire,
all ofcosts investigating, monitoring, treating, remediating, re-

orplacing restoringotherwise water bystate contaminated
MTBE, regardless of whether the MTBE is indetected a



431

iswell, damages the Stateconstitutepubliclyor ownedprivately
ownto recover on its behalf?entitled

of to therecovery damagesthat private2. Did Dover holdCity of
authorized, in a parens patriaespecificallyorpermissible,State is

action?

time, hold, explainedasus at this weuponBased the record available to
related tobelow, recovering damagesis fromprecludedthat the State not
Superiorremand to thein a ownedwell. WeprivatelyMTBE contamination

damages available to the State withinscopeto the exact ofdetermineCourt
question,our to the first weuponlimits below.Based answerexplainedthe

question.theunnecessaryit to reach seconddeem
maytheat oral that StateargumentThe MTBE defendants conceded

systems.statutorily publicto treat defined waterdamagesrecover test and
canThus, the the is whether the State recoverdisputecrux of current

damages regard non-publicwith to wells.
thewhy should answer firstThe State asserts two theories as to we
dutyIt that it has the and toargues rightin the affirmative.question

its from contamination in the State’s water supplycitizens MTBEprotect
patriaein its and as trustee of the State’s waterparens capacityboth

toauthoritythat the State’ssupply. respondThe MTBE defendants
as of waterdamages supplyrecover for MTBE contamination trustee the

authority parens patriae.“one and the same” as its asis

doctrine, aspublic authorityThe trust from which the State’s trustee
stems, seekingand the doctrine are both available to statesparens patriae

Kanner,remedy harm. The Public Trustgenerallyto environmental See
Doctrine, Patriae, Attorneyand the General as the Guardian theParens of

(2005).57,Resources, 59Natural 16 Duke Envtl. L. & Pol’Y F.State’s
lands,government publicthe holdspublic providesThe trust doctrine that

forand natural resources in trust the benefit of its citizens. Id.waters other
trustee, the act in itsgovernment fiduciary manage­at 62. As “must as a

of constitute the of the trust.” Id. at 76corpusment the resources which
omitted). general,a asattorneyThe doctrine allows state(quotation

trustee, indamagesto a cause of action for to natural resources heldbring
claim,Id. To a the State mustby bringtrust the at 59. successfulState.

enjoymentthe and of trustan unreasonable interference with useprove
recovery damages anyId. for to naturalrights. some states allowWhile

resources, recovery only actuallyallow for natural resources ownedothers
in the Id.byheld trustor State.

action,its cause parensthe trust doctrine is own ofpublicWhile
standing,” protectof allows the state to certain“conceptis a whichpatriae
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Dover,City at“quasi-sovereign” (quotationsinterests. 153 N.H. 185of
omitted). health,These interests include the comfort and welfare of a

citizens, economyinterstate and the of therights, generalstate’s water
action,Id. at not apatriae providestate. 185-86.Parens does cause of but

provide standing bringa state with to suit to amay protect rangebroader
publicof natural resources than the trust because it does notdoctrine

require ownershipstate of such resources. New Mexico v. Elec.General
(10th1223, 2006).Co., 467 F.3d 1243 n.30 Cir.

Here, however, explicitly uponthe State does not rely publicthe trust
action,ofseparatedoctrine as a cause and instead asserts that it must act

Indeed,in the citizens’interest as trustee the waterthe of statewide supply.
the has thatGeneral Court declared the State is the trustee over all of the

(2001)providesState’s water. RSA 481:1 that

adequate supply health,an of is indispensablewater to the welfare
safetyand of the thepeople of state and is essential to the balance

of Further,the natural environment of the state. the water
of the subjectresources state are to an ever-increasing demand

for new competing generaland uses. The court declares and
thatdetermines the water of New Hampshire whether located

and, therefore,above or groundbelow constitutes a limited
precious publicand invaluable resource which should be pro-
tected, conserved and in themanaged presentinterest of and
future generations. The state as trustee this resource theof for

itpublic declares that has the authority responsibilityandbenefit
provideto careful stewardship lyingover all the itswaters within

The publicboundaries. maximum shall Allsought....benefit be
levels government entities,of . . .within the state and all other

use,orpublic private, having authority over the disposition or
resources,diversion of water or over the use of the land overlying,

to,adjacentor state,the water resources theof shall comply with
this policy and with the state’s comprehensive plan and program
for water management protection.resources and

added.) trustee,As(Emphases the State must preserve the State’s waters
beneficiaries,for the trust’s and the State can suitbring protectto the

waters over itwhich is trustee from Seecontamination. Illinois Central
Illinois, 387, (1892);Railroad v. 146 U.S. 455-56 Maryland, Dept.State of

(D. 1972).Res. Corp., 1060,v.Amerada Supp.Hess 350 F. 1067 Md.of N.

While we recognize protectthe State’s responsibility to its citizens
water,from toxins in their drinking the State’s asrole trustee does not

automatically parens patriae standingconfer recover damagesto all
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natural trusteea resourcesowned wells becauseprivatelywithassociated
Tribecitizens. Quapawdamages belonging privaterecover tomay notstill

(N.D.1166, 1181 Okla.653 F. 2dCorp., Supp.v. TeeBlueOklahomaof
parensfor as2009). standingto theAccordingly, requirementsnext turnwe

patriae.

for havea state toDover, requirementsforth the twoCityIn we setof
inCourt delineatedSupremethe United Statesstanding. Asparens patriae

(1982),Son, Rico, 592 the state& Inc. v Puerto 458 U.S.SnappL.Alfred
interest, apartan interest‘quasi sovereign’to ainjuryfirst assert “anmust

Second, mustthe stateprivateparticular parties.the interests offrom
Dover, 153Citysegment’ population.”to a of itsinjury ‘substantialallege of

omitted). firstthat the State met theWe determined(quotationat 186N.H.
in the healthprotectingit a interestquasi-sovereigncriteria because “has

toeconomic, respectits residentsboth and of withwell-being, physicaland
thealso that the metwater Id. We determined Statesupply.”the statewide

inMTBE presentthe State that wasallegedsecond criteria because
40,000 watersystems privateandpublic approximatelyhundreds of water

at 187.Id.supplies.

thatDover not mean the State canCityOur in doesholding of
Peopledefendants.damagesall MTBE-related from the Seerecover of

(2d Cir.)64,Nat., 71Operation (parensN.Y. v. Rescue 80 F.3dState of
privateto the of the interestsstanding “does not extend vindicationpatriae

(1996).denied, However, may519 a stateparties”),of third cert. U.S. 825
injury affects therepresentative allegedthe of its citizens “where theact as

Louisiana,Marylandin way.”of a a substantial v.general population State
(1981).725, theAccordingly, inquiry upon737 our now focuses451 U.S.

types damagesstanding specificof the State’s and whether the ofscope
from ofsufficiently “apartthe are the interestsrequeststhat State
HNprivate parties.” Sys­v. Bullparticular Massachusetts Information

(D. 1998).90,tems, Mass.Supp.16 F. 2d 96

law,in EnglishThe doctrine commonparens patriae originatedof
in American in a series ofand was first law United Statesrecognized

See, e.g.,the beginning century.Court cases at of the twentiethSupreme
(1901);District, 208 v.Chicago GeorgiaMissouri v. Illinois & 180 U.S.

Colorado,Co., (1907); v. 46Copper 206 U.S. 230 Kansas 206 U.S.Tennessee
Colorado,(1921);(1907); Yorkv. 256 296 v.Jersey, WyomingNew New U.S.

(1922). Many disputes regarding419 of these cases concerned259 U.S.
a toSupreme rightthe held that states haveconsistentlywater and Court

rights privateof the of individual andparens patriae regardlessasappear
States,v.the State UnitedPeopleusers of the water. See of of California
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(9th Cir.)596, (collecting Supreme180 F.2d 601 United States Court cases
water), denied,indiscussing parens patriae involvingcases cert.standing

(1950).340 theacknowledging complainedU.S. 826 While that of conduct
land,may private or privately provideaffect citizens owned these cases also

the states wide latitude to theirprotectwith natural resources because “the
indissolublythe rights [private]interests of State are linked with the of the

Colorado,v.appropriators” or users. 259 at 468.Wyoming U.S.
cases, Illinois,In of soughtthe first these Missouri v. Missouri to enjoin

Illinois from intodischarging sewage portionMissouri’s of the Mississippi
Illinois,River. v. at recognizedMissouri 180 U.S. 209-10.The Court that

boundarythe case did not a dispute property rights directlyinvolve or
Nonetheless,onebelonging to of the states. Id. at 241. the Court concluded

threatened,that “if the health ofand comfort of the inhabitants a State are
partythe State is the proper representto and defend them.” I'd. Further-

more, the that justCourt reasoned the did not affectpollution livingthose
banksalong anythe of the river because resultingdiseases from the

pollution could spread throughout the entire Id. Additionally,state. the
Court feared that for personal injuriesindividual suits providewould
“wholly inadequate and disproportionate remedies.” Id.

Co.,The Court inreasoningfollowed similar Tennessee inCopper which
Georgia sought to prevent corporatethe dischargingdefendant from

gasesnoxious across the border from its inplant Tennessee. Tennessee
Co., 206 236.Copper actuallyU.S. at Although Georgia onlyowned a small

portion of the stillterritory, standing bringaffected it had to insuit its
quasi-sovereign itscapacity “independentbecause of interest of and behind

citizens,the its alltitles of in the and airearth within its domain. It has the
last word to itsas whether mountains shall strippedbe of their andforests
its inhabitants shall purebreathe air.” Id. at 237.

The Court later extended the doctrine to allow a protectstate to the
See,economic and commercial of itsinterests citizens. Penna.e.g., v. West

(1923)553,Virginia, 262 U.S. 592 (holding that two standingstates had to
sue Virginia gasWest for thatmandating producers first theserve needs of
local customers because the withdrawal of fromgas interstate commerce

concern,”was “a grave publicmatter of “seriously jeopardized”which the
health, comfort and welfare of a substantial ofportion the states’ popula-
tion); Louisiana,Maryland v. 451 U.S. at 739 that(determining several
states taxchallengecould a on gas importedcertain uses of natural into
Louisiana of in protectingbecause the states’ “interest citizens from[their]

injury”).substantial economic
SnappL. further andexpanded explained the modern require-Alfred

There,ments for parens patriae standing. the Court considered whether
Puerto could properly bring against VirginianRico suit apple growers for
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at PuertoL. U.S. 594.Snapp,federal law. 458allegedan violation of Alfred
and regulationsfederal lawsapplethe violatedgrowersRico claimed that

any job openingworkers forto seek domesticrequired employersthat
employersandtemporary foreign preventedlaborersemployingbefore

theiradversely affectingoragainst domestic workersdiscriminatingfrom
Puerto Rico sentat The arose whendisputeconditions. Id. 597-98.working

actually employed bythirtythan werebut fewer'Virginia,420 workers to
discriminationallegedat Puerto Rico that theId. 597.apple growers.the

causedto from United States laws andrightit of its benefitdeprived
Ricanemploymentits to for Puertoinjury promoteto effortsirreparable

598.in Puerto Rico. Id. atand reduce unemploymentworkers
thatstanding,Rico the Court statedIn that Puerto hadconcluding

in the andthat interests healthlong recognizedas we have a State’s“[j]ust
mere tobeyond physicalof extend interestswell-being its residents

interests, ina similar staterecognizeand we interesteconomic commercial
at 609.from harmful effects of discrimination.” Id.securing residents the

towith the Court of that “deliberate effortsagreed AppealsThe Court also
Id.carry sting.” (quotationthe force as inferior a universalstigmatize labor

omitted). Alternatively, that Puertoand brackets the Court determined
in fullquasi-sovereign ensuringa interest its citizens’ participa-Rico had

employment highin the service scheme because unemploymenttion federal
among legitimatePuerto Ricans was a state concern. Id.

of theexpanding parens patriae standing,To counter this line cases
rely denying parens patriaeMTBE defendants a series of casesupon

See, Cook, A.,(1938);standing. v. 304 U.S. 387 Oklahoma v.e.g., Oklahoma
(1911);Ry.,T. Fe 220 277 N.H. v. Louisiana: N.Y. v.& Santa U.S.

(1883).Louisiana, However,76 all the108 U.S. these cases stand for
inmoney are toproposition damages parensthat unavailable the State a

case the for the ofpatriae solelywhere State seeks to recover benefit
Nat.,private Operationindividuals. See Rescue 80 F.3d at 71-72. findWe

alleged injurycases the State has a statewideunpersuasivethese where
ofaffecting well-beingthe health and of a substantial its citizens.portion

Seneci, 1015, 1017-18F.2dPeople byBut see State N.Y. Abrams v. 817ofof
(2d 1987) (denying standing damageswhere for a fraudulent businessCir.

directly provide onlyto toopportunities designedscheme were restitution
injurythan the for to theseventy-nine compensateconsumers rather State

marketplace).ofintegrity its
cases of thepatriaethese illustrate the broadparens scopeWhile

doctrine, ofdirectly specific types damagesnot thethey do address
recently,a in its courtsparens patriae capacity.available to state More two

Communications,In v. Paramountquestion. Satskyhave addressed this
(10th 1993),II), an(Satsky 7 F.3d 1464 Cir. the court determined thatInc.
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between and a mineearlier consent decree Colorado owner barred some
private privateowners the mine. Id. at 1470.Theproperty againstclaims of

property damages produced byowners for hazardous wastesought mining
in the and River.surrounding Eagle Eagleactivities area the Mine Id. at

only1466. court that decreeexplained priorThe the consent barred those
common,”injuries interests all hold in andclaims “for to which citizens that

plaintiffs injuries purelythe could those claims that topursue “involve[d]
private interests.” at 1470. court the theId. The remanded case to district
court are truly private,“to determine which claims... and which claims are

common public rights.”based on Id.
remand,On the district court considered whether the consent decree

barred three ofcategories damages. Satsky v. Paramount Communica-
(D.tions, III), 90-S-1561,No.(SatskyInc. Civ.A. 1996WL 1062376 Colo.

1996).13, First, plaintiffs sought damagesMarch the forpayto medical
monitoring and health studies in the affected areas. Id. *4.at The court

thatreasoned while an individualized medical claimmonitoring might be
private, the “request for broad medical andmonitoring surveillance studies

‘truly claim,a private’ study,”not but rather a health andpublic[was] thus
Second,barred the decree.by plaintiffsconsent Id. at *6. the requested

for waterdamages impaired quality and the “increased of personalcosts
omitted).protection” (quotationbecause of contaminated water. Id. The

anycourt barred forrecovery relatingclaims to natural resources byheld
Colorado, such as common to userights irrigation,river water for but

anyallowed damages relating adjudicatedclaims for to private water
Third,atrights. income,Id. *7. the court allowed forclaims direct loss of

loss of operatingasset value and increased expenses theybecause were
“arguably private claims based on direct toinjury privatethe Plaintiffs’

Id.property.”
case, Oklahoma,In Quapawthe second Tribe the court differentiatedof

between claims for which the Tribe couldQuapaw recover and those that
private Oklahoma,were tribal Quapawclaims of members. Tribe 653 F.of

Supp. 2d at 1179.The Tribe had suit on of againstfiled behalf its members
several mining companies damagesfor to therelating use ofcompanies’
tribal land. The firstcourt determined that the Tribe was proper partythe
to a claim for Tribalbring damages privateto land because landowners

However,could not recover atdamages.those Id. 1181. the court denied the
standing damagesTribe for for use” of by“lost land owned tribal members

because fromgaineconomic beneficial use of the land directlyflowed to the
Second,Id.landholder. at 1183. the Court the mining companies’denied

motion summary judgment regardfor the standingwith to Tribe’s to
(i.e.,pursue damages for subsidence “the rapid sinking of the surface

land,”caused lack of ofby support underneath the surface the id. at 1184
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omitted)) atland. Id. 1186.of to tribalor the risk subsidence(quotation
land, the courtall of the affectedTribal members ownedindividualWhile

all who useof affectsor the risk subsidencereasoned that “[subsidence
tobeyond harm theland, may gothe of subsidenceimpactandcertain

landowners.” Id.individual
thedamageson cases to that therely argueThe MTBE defendants these
byin commonrightson heldpublicto recover are not basedState seeks

injury aThey a distinction between toHampshire.of assertcitizens New
damages stemmingrecover and fromresource for which a state canpublic

only by privatethat can be recoveredinjury to the same resource
publicis athey that because waterAccordingly, simplyindividuals. contend

damages”not mean there can be no associated“privateresource does that
with that resource.

not potential damageswith the defendants that all relatedagreeWe
Hampshire properlyin New waters can beto MTBE contamination

fact, theparensthe in its as In Stateby capacity patriae.recovered State
inand that claims for diminutionargument, agree,conceded at oral we

expendituresof lost business and other business andprivate property,value
properly belongfrom MTBE contamination toresultingeconomic losses

Nonetheless, in aparties. privatelythe fact that MTBE is detectedprivate
necessarily preclude pursuing damageswell not the State fromowned does

monitoring, remediating, replacing,the of investigating, treating,for costs
restoring wells.or otherwise such

privatelyMTBE that the related topoint damagesThe defendants out
purely remedyingare in nature MTBEprivateowned wells because

in a private onlycontamination well benefits that individual well owner.
However, inalleged widespreadthe State has MTBE contamination

Dover,In notedthroughout Cityownedwells the state. we thatprivately of
2002, alleged presentin that MTBE was in 13.2%of thethe State statewide

40,000 Citywatersupplies, including approximately private supplies.water
Dover, Additionally,153 N.H. at 187. the State’s Second Amendedof

that inComplaint alleges testing, presentin 2005 and 2006 MTBE was 9.1%
inand in of countiesprívate privateof wells statewide 17% wells the that

allegations,in the the MTBEprogram. DespiteRFG theseparticipated
that to and provide compre-defendants claim the State has failed collect

a 2007testing regarding private Additionally,hensive data wells. U.S.
inSurvey Hampshire’sof MTBE contamination NewGeological study

had an MTBEonly privatefound that one of 264 wells testedgroundwater
that level for notification ofcontamination exceeded the state action
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owners,adjacent perwell which a MCL five billion. None of thepartsis of
ofprimary partswells exceeded the thirteenprivate perState’s MCL

billion.

also thatargues privateThe State well contamination affects its
citizenry only familyentire because while some wells serve a orsingle

business, ultimatelythese their from groundwaterwells draw water the
(2001)(the485-C:l,over the is See IIwhich State trustee. RSA State “has

general for inresponsibility groundwater management publicthe trust and
interest”); Co., 402, 413Coakley Bondingsee also v.Maine & N.H.Cas. 136
(1992) resource”).irreplaceableis a(groundwater “unique governmentand
Furthermore, the State that have aprivate onlyasserts well owners

inusufructuary groundwater subjectinterest their that theis to State’s
trustee,as 539,interest see TownAppeal Nottingham, 153 N.H. 548of of

(2006), thebut MTBE defendants contend that the State itsloses interest
in the it privatelywater once enters a owned well.

are all forThese factual issues the trial court on andremand for the
Nonetheless,finder fact at uponof trial. based the record available to us at

time,this the alleged impact privateof well contamination may go beyond
However,harm anto individual well owner. as both Satskythe and Quapaw

demonstrate,Tribe indamagescases the State’s case notthis are unlimited
subjectand are to at least some limiting principles. We base our answer to

the onSuperior questionCourt’s the limited torecord available us at this
stage proceedings,of the questionand note that this to acomes us on

partialmotion for summary judgment.
We first note that thisbecause case comes to us on the defendants’

defendants,partialmotion for summary judgment, the as moving party,the
have the burden to demonstrate that there genuineis no issue as to any
material fact. v. College, 452, 460Sabinson Trustees Dartmouth 160N.H.of
(2010). trial,goShould the ease to the burden will rest with the State to
prove that it all requirementsmeets of the for parens patriae standing.

Dover,City However,153N.H. at at186. this thestage, defendants haveof
the of provingburden that the uncontested facts establish that the State is
not entitled to parens patriae to allstanding regardwith of the damages
that it seeks.

remand,Accordingly, on inand on theruling MTBE defendants’ motion
summaryfor judgment, the trial court should determine whether the

factsuncontested establish that the defendants have met their burden to
prove that the has alleged injury, indirect,State not either direct or to a
sufficiently substantial ofsegment privately owned wells. QuapawSee

1179;Oklahoma,Tribe 653 F. 2d at L.Supp. 458Snapp, U.S. atof Alfred
607; Dover, so,153 at InCity N.H. doing186-87. the court shouldof
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andthe entire statethroughoutboth well contaminationprivateconsider
in most-affected counties.the fourspecifically

canthe defendantsSecond, court determine whethertrial shouldthe
injury toallegations privateofthat the State’sprovingtheir burden ofmeet

Oklahoma, F.Tribe 653Quapawin nature. Seespeculativearewells of
this, putmust forththe defendantsByat we mean that2d 1179.Supp.

contamination in theunlikely privateisthat thatshows MTBEevidence
evidence,refute such theregion. anyin a area or Tosupply givenwater

in area that soldpresence gas givento the of stations apointcouldState
Survey,MTBE, rely upon Geologicalthe 2007 U.S.containing orgasoline

in with incidences of MTBE contami-highindicated areas the Statewhich
requirement prevent being givento the State fromnation. We intend this

inMTBE contaminationinvestigate allegedcheck and test fora blank to
the has little evidence of anHampshire providedof New where Stateareas

risk ofactual contamination.
to theregard, give especially scrutinyIn this the trial court should close

well waterrequest “[p]resent private non-publicfor and future andState’s
level. to the seeksany request, “[a]llcosts” at Pursuant this Statesystem

maintainingand costs and aimplementing comprehen-future ofpresent
forsive, monitoring and treatmentinvestigation, program privatestatewide

the concern that a of therecognize large percentagewells.” We State’s
However,on for water. thepopulation private drinkingrelies wellsState’s

level, toit deems MTBE be a riskMCL/AGQShas set an above whichState
well-being. mayand the be able topublic’s Althoughto the health State

MCL/AGQSat trial the posesthat MTBE contamination below levelprove
trialwell-being,threat to health and the court should considerpublic’sa the
to thesummary judgmentthe evidence on the record determine whether

their of this and show that theproof stagecan meet burden atdefendants
level andrequest any MCL/AGQS speculativefor all costs at is tooState’s

authorityits asoversteps parens patriae.
factors, mayon court must determine whether “thereBased these the

thatcommunity-wide presented by allegeda risk the [contamination][be]
beyond Quapawharm to the individual Tribegoes [well owners].” of

Oklahoma, 1187; Virginia,Penna. v. 262Supp.653 F. 2d at see also West
health, comfort and welfare of a(determiningat 592 that when theU.S.

seriously jeopardized,are it is aprivatenumber of consumerssubstantial
concern”).“grave publicmatter of

havestandingas of the some courts consideredAdditionally, part inquiry,
own suits for Seedifficulty bringing damages.the of individuals their

Louisiana, (observing739 individual consum-Maryland v. 451 U.S. at that
validity paida tax when the amounts tounlikely litigatewere to the ofers

small); Illinois,v. 180likely relativelyare be Missourieach consumer to
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(“That individuals,at 241 brought by injuries,U.S. suits each for personal
received,or whollythreatened would be inadequate disproportionateand

remedies, requires argument.”). arguesno The State that individual
toplaintiffs litigate against many largestwould have of gasolinethe

companies manyin the because certifyworld courts have refused to MTBE
See,class by private property e.g., Methyl Tertiaryactions owners. In re

(S.D.N.Y.323, 2002);Butyl Litig.,Ether Prods. 209 v.F.R.D. 337 Millett
(Me. 2000).Co.,Atlantic 760 AtA.2d 250 this apoint, there isRichfield

dispute regardingfactual whether a class or againstaction individual suits
the MTBE are possibledefendants and we leave it to trial tothe court

weightdetermine the to be thisgiven to factor.
theFinally, MTBE assert that the maydefendants State recover

testdamages to and treat ownedprivately onlywells to have some well
the First,owners refuse to State to treatallow their wells. the State ahas

right to appear parens patriae regardlessas of the ofrights individual
private appropriators or users of thePeoplewater. State v.of of California

States, 601; McCarter,United 180 atF.2d see also Hudson Water Co.v. 209
(1908).349,U.S. Additionally,355 there is no inevidence the record at this

time private objectthat well owners actuallywould to state testing and
treatment of their Thewells. defendants’ concern torelates more the exact
dollar of byamount damages recoverable the State and is more appropriate
to be resolved after trial than on the pleadings. See State Maine v. M/Vof

(D.Tamano, 1097, 1102 1973).357 F. Supp. monetaryMe. At that stage, any
damages byclaimed individually maycitizens be excluded from the State’s
recovery. id.See

Remanded.
J.,Hicks, concurred; Horton, J., retired, specially underassigned RSA

490:3, concurred.
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