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or“bodily injury”not includeinjury” shallThe term “personal
damage.”“property

cannotthat, interpretation,our RSA 507-B:2argues underplaintiffThe
oftypesthoseinjury actions becauseexception personalan forprovide

or Whilepremises disagree.a with a vehicle. Wedo not have nexusactions
a premisesto a nexus withinjury unlikelyactions are involvepersonalmost
recover forvehicle, which a couldplaintiffare circumstances underor there

case,in a aFor example, properunder RSA 507-B:2.injurya personal
infliction ofnegligentliable a forbystanderunit could be togovernmental

byof a anoperationfrom the vehiclearising negligentemotional distress
employee.

exceptionthat 507-B:2 an toprovideswe conclude RSAAccordingly,
the and ainjuryis a nexusonly507-B:5 when there betweenRSA

maintenance, or of aoperationownership, occupation,unit’sgovernmental
premises.motor vehicle or

Affirmed.
CONBOY, BASSETT, JJ.,DALIANIS, C.J., and concurred.and LYNN
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A.Michael Delaney, attorney general Wolford,L.{Lisa on theattorney,
orally),brief and for the State.

Olson,Carl D. of Londonderry, orally,on the brief and for the defendant.

Lynn, Following jury {Abramson, J.),J. a trial in Superior Court the
defendant, Robert was ofDupont, convicted alternative counts of knowing
and reckless second-degree murder for the October 2008 deathstabbing of

wife, 630:l-b, I(a)-(b) (2007).his Jo-Ann Francis. See appeals,RSA He
(1)arguing that trial court in failingthe erred to specifically describe

self-defense as an of thatelement the offense the State was torequired
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(2) court its instructionsthe in which the deliveredand mannerdisprove,
he actedconsideringto him whetherjury guiltythe find withoutpermitted

in We affirm.self-defense.

I

Sideris,State, see, State v.e.g.,in favorable to thelightViewed the most
(2008), at for the258, 263 the adduced trial was sufficient157N.H. evidence

and had atcamperto facts. The defendant Francis ajury followingfind the
12,2008, thein Boston. OctoberFriendly Campgroundthe Beaver New On

alcohol, in theFrancis, had consumed weredefendant and each of whom
they argument. During argumentan the Francis usedcamper beganwhen

callingmentioned theand screamed at the defendant. When sheprofanity
to his Hethe trailer and walked outside truck.police, the defendant left

however, and talk tochanged leaving,mind about went back inside tohis
defendant, standingFrancis inside theAccordingFrancis. to the was

that twoa knife in her hand. defendant claimed after theholdingtrailer The
words, leave, grabbedFrancis him andhad and as he turned toexchanged

thecut his arm. A ensued the defendant tried to takestruggleleft when
Francis, toduring sharp-force injuriesknife from which she sustained nine

neck,head, face, of the Francis’sher arm and hands. One stab wounds to
not to Francisneck was fatal. The defendant claimed remember how

wounds; theythat must havemultiplethe stab he surmisedsustained
forstruggleoccurred their the knife.during

trial, that, inrequested instructing juryAt the defendant addition to the
charged knowingon the elements of offenses of and reckless second-the

murder, the the included ofdegree court also instruct on lesser offenses
(RSA 630:2,1(a) (2007)),manslaughter manslaughterrecklessprovocation

(RSA(RSA 630:3,1 (2007)),630:2,1(b) (2007)), homicide andnegligentand
(RSA (2007)).627:4, II, IIIon self-defense The defendant submitted

instructions,jury in which the State’s burden ofproposed disproving
as an of each the was tojuryself-defense was enumerated element offense

consider.
trial that there toAlthough agreedthe court was sufficient evidence

instructions,his it therequested adoptentitle the defendant to declined to
as an ofproposal specificallydefendant’s that self-defense be listed element

Rather, jurytrial court to the that it wouldexplainedeach offense. the first
on charge knowinginstruct on the offenses as follows: first the of

murder; on the ofsecond-degree chargethen alternative reckless second-
murder; next two variants of the crime ofdegree on lesser included

homicide;crime of andnegligentthen on the lesser includedmanslaughter;
defensefinally on the of self-defense.
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that,court the in order to find theAccordingly, jurythe instructed
murder,of it had to find that theguilty knowing second-degreedefendant

(1)a thatproven beyondState had two elements reasonable doubt: the
(2)Francis; thatdefendant caused the death of and the defendant acted

knowingly. guiltyThe court next instructed that to find the defendant of
murder,second-degree juryreckless the had to find that the State had

(1)beyondtwo elements a reasonable doubt: that the defendantproven
(2)Francis; recklesslycaused the death of and that the defendant acted

under circumstances an extreme to value ofmanifesting indifference the
human life.

The trial court that if thatexplained jurynext the found the defendant
Francis,either orknowingly recklessly caused the death of it should

consider whether killing provocation manslaught­the should be reduced to
er.1

Next, that,the court if juryinstructed the found the defendant not guilty
murder,of itsecond-degree should consider whether he was ofguilty the

lesser included offense of reckless It instructed that tomanslaughter. find
guiltythe defendant of this offense the to prove followingState had the

(1)beyondelements a reasonable doubt: that the defendant caused the
(2)Francis;death of and that he acted recklessly.

that,The court then instructed if jurythe found the defendant not guilty
manslaughter,of reckless it should consider guiltywhether he was of the

(1)homicide,negligentlesser included offense of the ofelements which are:
(2)Francis;that the defendant caused the death of and that the defendant

acted negligently.
pointAt this the court summarized as follows:

you“If guiltyfind the Defendant is of either orknowing
reckless second-degree murder or both and that those charges
should not be reduced to manslaughter, provocation,based on
your youdeliberations are concluded and should notify the bailiff
that you yourhave reached verdict.

If you murder,find the Defendant not ofguilty second-degree
youthen should togo guiltyon consider whether or not he is of

onmanslaughter based recklessness.

1 explained jury determiningThe court also the that infactors the should consider whether
existed,“provocation” prove beyondand instructed that it was the toState’s burden a

provocation. part supplementalreasonable doubt that the defendant did not act under As of its
instruction, disprove provocation,the court reiterated the burden to ifState’s and stated that

jury second-degreethe State failed to meet this burden the must reduce the offense from
manslaughter.murder to
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onbasedmanslaughteris ofguiltythe defendantyouIf find
con-recklessness, areyour deliberationsorprovocationeither
yourthat have reachedyouthe bailiffnotifyshouldyoucluded and

verdict.
murdersecond-degreenot ofguiltyisyouIf find the Defendant

on to consideryou gothen shouldmanslaughter,or reckless
homicide.negligentnot he is ofguiltywhether or

homicide, yourofguilty negligentisIf find the Defendantyou
notify the bailiff asyouand shouldare concludeddeliberations

already explained.”I’ve

self-defense, statinginstructed onsummary,this the courtFollowing
diddoubt that the defendantbeyond a reasonableprovethat the State must

in detail the circumstancesexplainedThe courtnot act in self-defense.
inforce anotherusing deadly againstinjustifiedwhich a ispersonunder

however, negationtrial court refer to thedid thepoint,At noself-defense.
crimes.any chargedan of of theof as “element”self-defense

instructions,concluded its theafter the courtIn a bench conference
if failed toclarifytrial court that the Staterequested that thedefendant

onself-defense, guiltythe defendant notjurythen the must finddisprove
jurythe asand further instructedagreed,The courtcharges.all the

self-defense, youI instructedto the defense ofrespectfollows: “With
acteda doubt as to whether the Defendantyouthat... if have reasonable
yourall andself-defense, guilty chargeshim not onyouin must find

at that point.”deliberations must end
second-degreecounts ofon bothjury guiltyThe found the defendant

murder, this followed.appealand

II

trial court when it denied histhat the erredarguesThe defendant
anthat self-defense was enumeratedjury disprovingto instruct therequest

lesser included offenses ofmurder and thesecond-degreeelement of
essence, contendsIn the defendantnegligentand homicide.manslaughter

a critical element of eachjuryto instruct the onthat the trial court failed
ofas an “element”to refer to self-defenseby failing specificallyoffense
ofresult, was relieved of its burdenargues,a he the Stateeach offense. As

self-defense.proof regarding

scopeand thenecessary,instruction isjurya particular‘Whether
instruction, of the trialare within the sound discretionof thewordingand

(2013).Noucas, 146, 154 the trial court’sN.H. We reviewv. 165court.” State
Id.exercise of discretion.for an unsustainabledecisions on these matters

instructions, byof errorallegationswe evaluatejuryreviewing‘When
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theinterpreting disputed instructions in their as aentirety, reasonable
them,juror would have understood in lightand of all the inevidence the

omitted). Thus,(quotationcase.” Id. “mayinstructions not be injudged
isolation,artificial but must be inviewed the context of the overall charge.”
Saunders, (2012) (citation omitted).342,State v. 164 N.H. 352 “We

determine whether jurythe instructions adequately accuratelyand explain
each element of the offense and reverse ifonly the instructions did not

omitted).fairly cover the issues of law in the atcase.” Id. 350 (quotation

As the trial in this Soto,case occurred before our indecision State v.
(2011),162 N.H. 708 trialthe court did not have the benefit of that decision

in formulating jury Soto,its instructions. In we that provocationconcluded
partialis a defense that reduces a charge first-degreeof or second-degree

Soto,murder to manslaughter. 162 N.H. at 714-15.Because it functions as
defense,a partial we determined that provocation should be treated

similarly to self-defense for purposethe of jury instructions. Id. at 715.
Accordingly, when there is some evidence of provocation, the court should

that,instruct the jury in addition to proving the other elements of
murder,orfirst-degree second-degree be,as the maycase the State also

must prove beyond a reasonable doubt that the defendant did not act under
the influence of extreme mental or emotional disturbance bycaused

provocation.extreme See id. at 715-16.2

Although Soto did not here,involve the precise situation in which the
defendant raised the issues of provocation self-defense,both and the
procedure indescribed Soto is applicablenonetheless in typethis of case.

note, however,We that although our requirescase law a specificinstruction
on it)self-defense (assuming there is some evidence to support when the
charged crime a purposeful rea,involves or knowing mens we have never
addressed whether such an instruction is required for crimes as to which

applicablethe mens rea involves something conduct,less than intentional
i.e., See,recklessness or negligence. e.g.,People v. 276Pickering, P.3d 553
(Colo.2011). here,We need not however,address this issue as the State did

arguenot in the trial court that a self-defense instruction was requirednot
for the crimes of reckless second-degree murder or ofany the lesser-­
included offenses for which the mens rea was recklessness or negligence.
Here, then, it is enough sayto that when the defendant is entitled to a
specific instruction on provocation self-defense,both and trial courts should

2 explained jury, using “acquittalWe also in if procedure,Soto that the the first” deliberates
provocation manslaughter,on the disproving provocationcrime of then the element of is no

longer part proof, jury Soto,of the State’s burden of and the should be so informed. See 162
N.H. at 716 & n.4.
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the offense that theelement ofan additionalself-defense asdisprovingadd
doubt, procedurethefollowinga reasonablebeyondmust proveState

inoutlined Soto.3

Ill

from thein this case deviategiventhe instructionsAlthough
the instructionsabove, us is not whetherthe issue beforeset outapproach

preju­the defendant sufferedbut whetherprecise,been morecould have
whole, toinstructions, adequatelyas a failedconsideredthedice because

it mustlegal principlesjury governingthe of theaccurately appriseand
(“[T]heSaunders, at 352-53164 N.H.in a verdict. Seereachingapply

a particularto isolate and curethe trial court failedis not whetherquestion
sobyinstruction itselfinstruction, ailingthebut rather whetherailing

due process”convictionviolatesresultingtrial that theinfected the entire
omitted)). notinstructions here were(citations conclude that theWe

unfairly prejudicial.

by failingthat the court erredFirst, claimrejectwe the defendant’s
offense itan “element” of eachself-defense asto describespecifically

since it does notquality,has no talismanicThe term “element”considered.
490,Jones,v. 125N.H.average juror.the Statemeaning forspecialhold Cf.

(1984) jurors”oflawyersof from thatperspective“the(distinguishing494
instructions). an of animportcritical of “element”Thejuryin the context of

that, facts, the isunderlyingunlike Stateit is a matteroffense is that
Here, thatdisputedoubt. there is noa reasonableprove beyondtorequired

a toconstituted defensejurythe that self-defensethe trial court instructed
prove beyondthat the State had toand further instructedcharges,all of the

In lightact in self-defense.that defendant did nota doubt thereasonable
that a reasonableinstructions, agree,and weargues,the Stateof these

byto self-defensedisprovethat the State hadjuror would have understood
asto the matters describedappliedof thatproofthe same standard

offense did notchargedfor eachthe instructionsAlthough“elements.”
self-defense, a whole properlyinstructions asinclude theseparately

jurythe of the State’s burden.informed

3 theories,”legalincompatibleprovocation “twoand self-defense areThe asserts thatState
these matters at differenttrial court’s decision to discussthat for this reason theand intimates

provocation andduring appropriate balance.” Whilepoints “struck anits instructions
defense, articulate howmay the does notinconsistent theories of Stateindeed beself-defense

listingamong thenegation a of allmight prejudiced if of both theories is includedtheit be
State, course, pointis free to outprove a conviction. The ofthe must to obtainelements State

And,jury. respectargument the with to theany inconsistency in its tothese theoriesbetween
hardlypursue, indefendant, he is atheories of defense toit his decision as to whichsince is

jury appear one another.that inconsistent withposition complain if he offers the choicesto
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(Haw. 2003).This case is similar to State v. Dyke,Van 69 P.3d 88 In that
case the defendant was withcharged second-degree murder theinvolving
strangulation trial,death of Dyke,the victim. Van 69 P.3d at 92. At the
circuit court instructed onjurythe the elements of murdersecond-degree
and the lesser included offense of reckless butmanslaughter, omitted
self-defense from the charged However,elements of the crimes. Id. at 96.
immediately instruction,following the reckless manslaughter “the circuit

(1)court juryinstructed the that ‘self-defense a chargeis defense to the of
Murder in Degreethe Second and the Manslaughter’included offense of

(2)and that burden is on the prosecution prove beyond‘[t]he to a
”reasonable that bydoubt the force used the defendant justifiable.’was not

(citation omitted).Id. appeal,On the defendant thatargued the circuit
court erred in failing to “include the negativing justificationof the of
self-defense as a material element in the instructions regarding the
charged offense degreeof second murder and the lesser included offense of
reckless manslaughter.” Id. at 95. In affirming, the Hawaii Supreme Court

that,held whole,“when read and considered as a we thatbelieve the
instructions at issue insufficient,were not prejudicially erroneous, incon-
sistent, omitted).or misleading.” (quotationId. at 96

inAs Van Dyke, we conclude that because the trial court gave a
detailed self-defense instruction and made clear that the State bore the
burden of disproving beyond doubt,self-defense a reasonable the defen­
dant has failed to prejudicialestablish error.

IV

The defendant next contends that the failure to enumerate self-defense
anas element of offense,each charged combined with acquittalthe first

pattern instructions,of the made it possible for the tojury convict him
without considering self-defense. Again, we disagree.

In Taylor, 89, (1996),State v. 141 N.H. 96 we held that “an acquittal
first instruction properis the transitional instruction in Hampshire.”New
Under an acquittal first pattern, jurythe must first find the defendant not
guilty of a greater offense itbefore considers whether the defendant is
guilty of Here,lesser-included offenses. the trial court followed the
acquittal first inpattern theinstructing jury elements,on the offenses and
but did so without mentioning self-defense. trialThe court instructed the
jury if itthat found that the State had allproven beyondthe elements a

itreasonable doubt should find guilty,the defendant immediatelyfollowed
by the “yourstatement deliberations are concluded you notifyand should
the bailiff that you yourhave reached verdict.” Based on that particular
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asserts that thethe defendantpattern,firstacquittalthephrasing within
considerno need tothinkinginto there wasjurymisled thecourt could have

the issue of self-defense.

isolation, do notwhole, in wea and notinstructions astheViewing
toits obligationmisled as tojurythat the wasany possibilityfind realistic

instructions,of the overallIn the contextof self-defense.the issueconsider
are“yourstatement deliberationsunderstood thewould havejurythe

aofguiltyfound the defendantjurythat if thesimply to meanconcluded”
lesser includedoffense, anyto considerit would not needseriousmore

instructions, whichconcluded itsFurther, after the trial courtoffenses.
theinstructions as toinstruction andself-defenseproper generalincluded a

doubt, thea reasonablebeyonddisproveto self-defenseState’s burden
consti­clarify that self-defensethat the trial courtrequesteddefendant

then readdressedat The trial courtchargesto all the issue.tuted a defense
thedoubt as to whetherhave a reasonablejury, stating: you“[I]fthe

allself-defense, guilty chargeshim not onyouin must findactedDefendant
Thus, one of the lastat that point.”must endyourand deliberations

retiring to deliberate wasjurythe received beforeinstructionssubstantive
to each andconstituted a defensethat self-defenseclarifying pointthe

whole, then,a nothe instructions asuponoffense. Basedevery charged
acould return verdicthave that he or shejuror would believedreasonable

hadwhether the Stateconsideringwithout firstany chargeof as toguilty
a reasonable doubt.beyondself-defensenegated

Affirmed.

Conboy Bassett, JJ.,Dalianis, C.J., Hicks, concurred.and
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