
62

Coos
No. 2014-0662

HampshireThe of NewState

v.

Paul Bedell

13,Argued: January 2016
27,Opinion May 2016Issued:

(ColleenFoster,Joseph attorney general Laffin, attorney, StephenA. and
Fuller, brief,attorney general,D. senior assistant on the and Mr. Fuller

orally), for the State.
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Bassett, defendant, Bedell, appealsJ. The Paul his convictions on two
(2007).632-A:2, I(l)aggravatedcounts of felonious sexual assault. See RSA
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J.)(Born,stein, when,argues SuperiorThe defendant that the Court erred
trial, jurorday erroneouslyon the second of it dismissed a after it

juror longer impartial.concluded that the could no be We affirm because we
that, error, juror’salthough prejudicialconclude the dismissal was not

inimpartial jury ultimatelybecause an rendered the verdict the defen-
dant’s case.

supports following During juryThe record the facts. selection for the
trial, jurorsprospective followingdefendant’s the trial court asked the

question: you family“Have or a close member ever been accused of [sexual
followingexchange prospectiveThe occurred between one of theassault]?”

jurors and the trial court:

being directly somebodyYoumentioned connected with[JUROR]:
[M]ythat has been accused or convicted.... cousin’s son also[has]

Ipreparing gobeen accused and is to to trial. don’t know it will[if]
affect or not.

So,THE any experiences anyCOURT: would of those have effect
inyour ability impartial decidingon to be fair and this case?

you got go byNo. Each one is an individual and to the[JUROR]:
I long ago.evidence. learned that a time

THE Okay. you impartialCOURT: So can be fair and and decide
Isolely presentedthe case based on the evidence and the law as

youinstruct on it?
Uh-huh.[JUROR]:

THE COURT:Yes?
Yes.[JUROR]:

juror:questionedThe State then further the

Okay. year yourSo the fact that this 10 old relative’s[STATE]: [in
assault,up storymade a about a sexual wouldn’t that colorcase]

ifyour listening they sayviews when to another child were to that
they sexually bywere assaulted someone?

necessarily. dependsNot It on how the child was[JUROR]:
raised, ifdepends parents honestyit on the stress with the child

things.and all
you’re going necessarilyBut not to hear how the child[STATE]:

was raised.
No, I’m go by presented.not. I’d have to the evidence[JUROR]:

— justif presentedAnd but the evidence is limited to[STATE]:
witnesses,testimony testimonyher and the of the other wouldn’t
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your experience [your yourwith color view as to whatrelative]
—constitutes a reasonable doubt versus

I Iwould have to take what was said at face value.[JUROR]:
— I partieswould have to because don’t know the involved.

Having peremptory challenges,used all of its the State asked the trial
juror cause, arguing ability “fairlycourt to dismiss the for that her to and

accurately judge this case” was “too close for comfort.” The trial court
juror if credibilityasked the she “would still be able to evaluate the of the

case;inalleged every presentvictim and witness based on the factors” the
juror jurorresponded, qualifiedthe ‘Tes.” The trial court found the to sit

jury,on the and declined to dismiss her for cause.
During subsequent pre-trial evidentiary hearing, againa the State asked

jurorthat the be struck for cause because the State had learned that the
juror’s inattorney representing publicthe relative worked the same

attorney.defender’s office as the defendant’s The trial court denied the
juror firm inrequest, noting quite expressionsState’s that the “was her

indifferent,” that,impartial observingthat she could be fair and and and
jurorbecause the “wasn’t aware ... and no reason to be aware of’ theha[d]

juror’sprofessional relationship attorneys,between the the connection to
the defendant’s counsel was “attenuated.”

trial, jurorday againOn the second of the State asked to dismiss the for
cause, that, statement,arguing during openingher defense counsel made a

juror’s]appeal prior experience“direct to with her Defense[the [relative].”
counsel had stated:

charge brings PeopleThis is the kind of that all kinds to mind.
injury put meanings,on the want to sometimes their own

fetishes,thoughts, bring background, passiontheir own or about
very charge. everythingthe nature of this kind of But when is said
done, again, something very simple.and this case will have done

girl boyThis case is about a little who wanted attention and did
getshe it.

know, met,We all we’ve all we’ve had first-hand information of
people things up togetherwho make for reasons that aren’t all
clear.

explained merely provided “general layoutDefense counsel that she had a
case,” denying specificallyof the that her remarks were directed to the

juror.
juror cause,granted requestThe trial court the State’s to remove the for

jurorobserving although impartial jurythat it had found the at the time of
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selection, juror’sopening appealdefense counsel’s statement was an to the
personal experiences explained:with her relative. The trial court

Ipresented, findingthe circumstances am now that[I]n [the
juror] fair, unbiased; is,longer impartial,can no be and that that

longer particularshe can no be indifferent as it relates to this case
certainly, according opening,where to the Defense’s and the

evidence introduced thus far at trial on cross-examination of the
witnesses, the, perhaps, important partState’s one of an of the

victim], reason,Defendant’s defense is that for whatever is[the
making up.this stuff

trial,three-day juryAfter a the convicted the defendant on two counts of
aggravated appealfelonious sexual assault. This followed.

arguesThe defendant that the trial court erred when it dismissed the
juror jury begun.for cause after the had been sworn and the trial had He

juror’sasserts that because the trial court found the affirmations that she
credible,impartialcould remain and because there is no evidence that the

juror’s events, jurorimpartiality impacted by subsequentwas the remained
qualified to serve and should not have been removed. The State counters

juror proper giventhat the trial court’s dismissal of the was the “cumulative
juror’s]potential weighed againsteffect ... of all of the factors that [the

impartiality,” including opening pro-defense counsel’s statement and the
juror’sattorneyfessional connection between the for the relative and the

Moreover, that, ifattorney. arguesdefendant’s the State even the dismissal
error, impartial jurywas it does not warrant reversal because an rendered
verdict, and, therefore,the the defendant cannot show that he was

prejudiced.

justiceprecept system“It is a fundamental of our of that a defendant
Addison,right by impartial jury.”has the to be tried a fair and State v. 161

(2010) omitted).300, juror(quotation Generally, presumedN.H. 303 a is to
jurorimpartial. impartial,be Id. Tobe found a “need not come into the trial

impressionwith no information or of the nature of the case. It is sufficient
jurorif lay impression opinionthe can aside her or and render a verdict

Weir, 671,inpresentedbased on the evidence court.” State v. 138N.H. 676
(1994) omitted). juror’s(quotation impartialityand brackets When a is

jurorquestioned, dutythe trial court has a to determine whether the is
Addison,indifferent. 161 N.H. at 303. “It is well settled that whether a
juror inprospective prejudiceis free from is a determination to be made

inbythe first instance the trial court on voir dire.” Id. “The manner which
whollyvoir dire is conducted is within the sound discretion of the trial
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omitted). juror“If(quotation appears anycourt.” Id. and brackets it that is
indifferent, juror (quotationnot the shall be set aside on that trial.” Id. and

omitted).brackets

jurorsimpartiality“The trial court’s determination of the of the
and, thus,essentially question credibilityselected is a of demeanor and is

(2013).Tabaldi, 306,specialentitled to deference.” State v. 165N.H. 312-13
ruling“We will not disturb the trial court’s absent an unsustainable

finding judge’s againstexercise of discretion or a that the trial decision was
omitted).weight (quotationthe of the evidence.” Id. at 313 When we

judicialruling by judge properdetermine whether a made a is a exercise of
discretion, objectivedecidingwe are whether the record establishes an

discretionary judgmentbasis sufficient to sustain the made. State v.
(2001).Lambert, 295,147 N.H. 296 “To show an unsustainable exercise of

discretion, rulingthe defendant must demonstrate that the court’s was
clearly prejudiceuntenable or unreasonable to the of his case.” State v.

(2012).Perri, 400,164 N.H. 408
We first address whether the trial court erred when it dismissed the

juror for cause mid-trial. We conclude that the record does not establish an
objective First,finding. duringbasis sufficient to sustain the trial court’s

selection, jurorjury repeatedly impartial,the stated that she could remain
innothing suggestand there is the record to that the trial court doubted

Tabaldi,veracity repeatedthe of her affirmations. See 165 N.H. at 313
juror juror(upholding impartialtrial court’s determination that was after

“affirmatively try... that she would not case on the basis ofsa[id] [the] [the
omitted)).reputation past” (quotationsor his and bracketsdefendant’s]

Moreover, professionalthe record does not show that the connection
juror’sattorney attorneybetween the for the relative and the defendant’s

juror’s White, 159,ability impartial.affected the to be State v. 105N.H.Cf.
(1963) juror(concluding161 that trial court did not err when it dismissed a

employed attorneys”who “at one time had one of the defendant’s and was
“steady attorney). contrary,a client” of an associate of that To the as the

observed, jurortrial court the “wasn’t aware . . . and no reason to beha[d]
and, thus,professional relationship attorneys,aware of’ the between the

any mightconnection she have had to the defendant’s counsel was
“attenuated.”

Additionally, support findingthe record does not the trial court’s that
—during openingdefense counsel’s comment her statement that all“[w]e

— juror’speople things up” abilityknow . . . who make affected the to
statement,impartial. During opening merelyremain her defense counsel
—theory alleged lying.advanced a common of defense that the victim is

2Aproper advocacy.This statement falls well within the bounds of See
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HampshireMcNamara, New Practice andPractice: Criminal
(2010)§32.11,Procedure (openingat 10 statements allow “counsel to

Morais,explain theory jury”);the defendant’s of the case to the State v. 819
(N.J. 2003)424, Super. App. (observing prosecutorA.2d 429 Ct. Div. that

jurors“appropriately upon personal experi­called all to draw from their
sense”). questionences and common We note that the trial court did not the

juror impartiality,to determine whether counsel’s statement affected her
objectivenor does the record show that there was an basis sufficient to

that, “in pre­sustain the trial court’s determination the circumstances
sented,” juror fair,longer impartial,the could “no be and unbiased.” Cf.
Tabaldi, juror(upholding165 N.H. at 313 trial court’s determination that

jurorimpartialwas because record showed that trial court asked “a
questions,” including “affirmatively say”number of whether she could . . .

omitted)).impartial (quotation Accordingly,that she could be we hold that
jurorthe trial court erred when it dismissed the for cause.

jurorWe now turn to whether the trial court’s erroneous dismissal of the
requires arguesreversal of the defendant’s convictions.The defendant that

court, error,throughwe must reverse because the trial allowed the State’s
challenge” improperly “shape jury’s“meritless mid-trial cause to the

Sullivan, (2008),in 124composition.” Citing our decision State v. 157N.H.
juror inthe defendant asserts that the erroneous mid-trial dismissal of a

— regard impact impartiality juryand of itself without to its on the of the
—ultimately requiresthat rendered the verdict reversal. The State

juror,ifcounters that even the trial court erred when it dismissed the an
case, and, therefore,impartial jury decided the defendant’s reversal is not

required prejudice. agreebecause there was no We with the State.
case,Inmisplaced.The defendant’s reliance on Sullivan is that the trial

jurorjudge begundismissed a after deliberations had “as a result of [the]
juror’s behavior, juror’sincludingcumulative effect” of the the refusal to

Sullivan, 136-37, (quotationfollowthe court’s instructions. 157N.H. at 140
omitted). appeal,On we held that the trial court erred when it dismissed

juror juror’s inability carefullythe because the “to consider the evidence
trial,presented chargesat and to deliver a fair and true verdict on the

inagainst bythe defendant accordance with the law outlined the trial
in“appear reality.”court” did not the record as a demonstrable Id. at 137

omitted), convictions,(quotation 139-40. We reversed the defendant’s
jurorexplaining discharge deliberatingthat “the non-meritorious of a is a

right”violation of a fundamental constitutional because “the defendant had
juror’s]in properly impaneled participationa vested interest continued[a

141(emphasesin deliberations that should not have been disturbed.” Id. at
added).
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Here, juror trial,daythe trial court dismissed the on the second of
Thus,during distinguishablerather than deliberations. Sullivan is be­

cause, here, juror disruptthe removal of the did not deliberations. See id.
Indeed, argue juryat 137-41. the defendant “does not that the that did sit

Addison, Murder),impartial.” (Capitalon his case was not State v. 165N.H.
(2013).381, “Accordingly, right by impartial jury449 of trial an is not[his]

omitted). Rather,inimplicated (quotationthis case.” Id. as the State
observes,correctly onlythe defendant has shown that “the effect of the

ruling” jury panel impartialtrial court’s was “to diminish the from fourteen
jurors thirteen, jurorsto and the number of alternate from two to one.”
Therefore, demonstratingthe defendant has failed to meet his burden of

that,prejudice. (observing generally, allegingSee id. a criminal defendant
juror prejudice).bias bears the burden to demonstrate actual

—Thus, arguedbecause the defendant has not demonstrated or even
— himjury impartial,that the that convicted was not we conclude that

Perri, inAnyreversal is not warranted. See 164 N.H. at 408. issue raised
appealthe defendant’s notice of that he has not briefed is deemed waived.

(2003).Blackmer, 47,See State v. 149 N.H. 49

Affirmed.

Dalianis, C.J., Hicks, Conboy, Lynn, JJ.,and and concurred.
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