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McQuesten v. Bowman.

seal,upon writing,a contract in not under indemnifyan action to theIn
surety uponas certain notes in aplaintiff partywhich third was

bythe defendant cannot parol amongshowprincipal, that notes
assigned to the defendant as aand accounts consideration beeomingfor

plaintiff;notes of the andsurety, that thewere defendant issuch
against plaintiff’sthehave them allowed demand.entitled to

defendant,evidence, byasbe used thenotes that hecan such hasÍTor
nor can the defendantplaintiff;the claim to have themindemnified

off; especially hasof set where filed no claim inway set-off.byallowed
ascertained,is the may, equityclaim defendant ifplaintiff’stheBut when

it, stayedthat thepray action be until the amountrequire ofjusticeand
ascertained;plaintiff is and the offagainst the court can setclaimssuch

judgments.the

contract,a made the defend-Assumpsit, written byupon
harmlessto save tbe from1841,28, plaintiffOctoberant,

on be wasdescribed, wbicb surety,thereinnotescertain
tbe and tbewhich plaintiffwas principal,and one Stowell

Plea, tbe issue.to generalpay.had been compelled
a fordid not state consideration its execu-contractThe

Itunder seal. was that thenot provedand wastion,
to of the notes men-onepaycalled uponwasplaintiff

thefirst notified defend-contract, and,in havingthetioned
action was commenced.before thisitthereof, paidant

testified, thatStowell,said who beingcalledTbe plaintiff
tbe sure-toandcircumstances, protectwishingin failing

of account,tbe defendant certain bookstoties, be assigned
men-contractof which thein considerationnotes, &c.,

executed.in this suit wastioned
that theretestified,theexamination witnessOn cross

a tbe plaintiff,balance presentthe books againstonwas
tbetbe due fromnotes, plain-of were&c.,someand that

settlementhim; there had beento that .never anytiff
and the but the understandinghim thatplaintiff;between

that these claims should betime was, appropriatedat the
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of notesthe the the mentioneddefendant toby payment
in suit.in the contract

the on theTo this objected, groundplaintifftestimony
contract, and thatit the written therethat went to vary

also intro-in case. Thecould be set-off theno plaintiff*
he had a claimduced evidence to show that bothagainst

defendant, on account of another noteandStowell the
commencement of thishe had since the suit.which paid

The that if found thatcourt instructed the jury, they
indebted to at the ofthe Stowell timewasplaintiff* legally

should allow the amount of such indebt-assignment, they
in in or in of thewhole,ness set-off, part plaintiff’s claim,

made on Stowell’s notes.for payment
The found a verdict for the thejury, having defendant,

wereabove reserved forquestions consideration in this
court.

Bell and Morrison, for the The instrumentplaintiff.
declared on was for a valid consideration; Haseltine v.
Guild, 11 H. 390;N. and theRep. consideration was

andalleged proved.
The demand of the defendant was ofincapable set-off",

and if it were shouldthere have beencapable, notice by
the defendant. The was alsoevidence incompetent, being

evidence, to the character of aparol written con-change
tract.

Boardman and thefor defendant.Farley,

J. aParker, C. This is ease. Theplain plaintiff*
his action abrings contract which theupon by defendant
to and save himagreed indemnify harmless for having

certainsigned notes as whichsurety, oneupon Stowell
was and he a writtenprincipal, produces contract of

and that heindemnity, proves was called on to one ofpay
the notes aftermentioned, and, notified thehaving defend-
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ant, it before tbe commencement of thispaid action. No
raised awas demand.exception Itrespecting appears,

from the evidence of Stowell, that the forconsideration
the the defendant anpromise wasby him,toassignment

ofStowell, certain notes and accounts. On this evi-by
dence the makes hisout ease.plaintiff

On the cross examination of Stowell he testifies that
the notes and accounts which he thus toamong assigned

the defendant were some the and theagainst plaintiff,
defendant claims that he is entitled to have them allowed^

the demand. But it is clear that thisplaintiff’sagainst
contract;cannot be received to theevidence writtenvary

a contract to themakingthereby indemnify plaintiff
such balance as should be due to him anafteragainst

claimsallowance of Stowell’s him. Authoritiesagainst
are in of thisnot necessary support position.

Nor can the defendant use these notes as evidence that
he has indemnified the constitute anplaintiff. They
unsettled claim which the defendant in themay pursue

Stowell,name of and the of heupon recovery j udgment
be entitled to the But Stowellmay money. ifhimself,

this action were him, toagainst upon.his implied promise
couldthe not defend itindemnify plaintiff, simply upon

the that the owed him anground plaintiff independent
debt.

Nor is the defendant entitled to have these claims
ofallowed which to haveset-off, been theby way appears

which the court directed the to allowground upon jury
a athem. To authorize to allow demand injury set-off,

should filed as a set-off. v. 10 51;it be Clark Mass.Leach,
355;6v. Pick. v. 19Braynard Fisher, Warner,Wood

23; 20 421.Maine, TheMaine, Reuss,v. defendantWilson
has not in for theset-off,filed them probably very good
reason that theare not of set-offsubject betweenthey

inthese this action. dueare not debts andparties, They
to thepayable claims which havedefendant, but been
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if he an itwhich, action,commencesonhim,toassigned
states hasStowell, who that therein name ofmust be the

thathim and the soplaintiff,betweenno settlementbeen
defences as theto such plaintiffbethe action would open

v. 2Barney Norton, FairfieldStowell.havemight against
isobjectionof the350. The plaintiff’s apparent,justice

he has another bothshows that claim againstas the case
account of another noteondefendant,Stowell and the

since the commencement of this suit.which he has paid
is to adefendant not entitled set-offBut thealthough

he a case haveaction, made,in this propermay, upon
the rendition of therelief of that character judg­upon

due the isAfter the amount ascertainedment. plaintiff
if andin the action bosuit, stayed, equity justicethis may

claims theuntil shallit, plaintiffStowell’srequire against
inascertained an action for that and the courtbe purpose,

can set off the each not­other,then judgments against
the on the record are not the same.partieswithstanding

27;6 H. Moodyv. 5 Greenl.Carlisle, Towle,v. N. Rep.Wood
179;18415; Tucker, Maine,Boardman v.R. v.Hooper

Rood,22 Nims v. 11460; Vt. 296.Maine,Brandage,
set aside.Verdict

Caldwell v. Porter.

If the ofmaker a note remove into another after dayState tlie of tlio
date, and before its maturity, the holder required,is not in order to

indorser,charge the anyto make demand of payment.
If the indorser in such case promise, after note,the dishonor of the payto

it, he thereby timelywaives the ofwant notice of dishonor,the and
this waiver to subsequentenures the of partiesbenefit to the note.


