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assigned to him, on which, if he commences an action, it
must be in the name of Stowell, who states that there has
been no settlement between him and the plaintiff, so that
the action would be open to such defences as the plaintiff
might have against Stowell. Barney v. Norton, 2 Fairfield
350. The justice of the plaintiff’s objection is apparent,
as the case shows that he has another claim against both
Stowell and the defendant, on acecount of another note
which he has paid since the commencement of tHis suit.
But although the defendant is not entitled to a set-off
in this action, he may, upon a proper case made, have
relief of that character upon the rendition of the judg-
ment. After the amount due the plaintiff is ascertained
in this suit, the action may be stayed, if equity and justice
require it, until Stowell’s claims against the plaintiff shall
be ascertained in an action for that purpose, and the court
can then set off the judgments against each other, not-
withstanding the parties on the record are not the same.
Wood v. Carlisle, 6 N. H. Rep. 27 ; Moody v. Zowle, 5 Greenl.
R. 415; Boardman v. Tucker, 18 Maine, 179; Hooper v.
Brandage, 22 Maine, 460; Nims v. Rood, 11 Vt. 296.
Verdict set aside.

Carpwrern 2. Pormer.

If the maker of a note remove into another Siate afler the day of the
date, and before its maturity, the holder is not required, in order to
charge the indorser, to make any demand of payment.

If the indorser in such case promise, after the dishonor of the note, to pay
it, he thereby walves the want of timely notice of the dishonor, and
this waiver enures to the benefit of subsequent parties to the note.
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Assumpsrr against the defendant, as indorser of a pro-
missory note, dated April 25, 1842, made payable by one
Charles H. Brown to the defendant, or order, for $1382.90,
on demand, with interest annually.

The evidence tended to show that the defendant sold
and transferred the note in question to one Samuel F. El-
lenwood, by an indorsement on the back of the note,
thus: “June 27, 1848. George Porter.” Ellenwood testi-
fied that he declined to take it unless Porter would indorse
it, and that Porter promised, that, if he would take it, he
would pay it, if the signer did not pay it in three months.
To this evidence the defendant objected, as tending to
change or vary a written contract. But the court overrul-
ed the objection. ” :

The evidence tended further to show, that Ellenwood
soon after carried the note to Geo. W. Morrison, esquire,
and requested him to notify the signer of the note that it
was the property of Ellenwood, and to request him to pay
it; that Morrison wrote to Brown, who was in Boston,
and that Brown answered that he could not then pay it,
but would do so when able; that Ellenwood, before the
three months expired, told Porter that Brown could not
pay it, and Porter then said, ¢ Very well; I will pay it
according to my agreement, if Brown does not within the
three months ;”’ that at the end of the three months Ellen-
wood called on Porter again, and told him that Brown
had not paid it; that he looked at the note, and then re-
fused to pay it, and said Ellenwood had not fulfilled his
agreement about the use of a certain house, which was
part of the contract in the purchase of the note; that the
note was never pr esented to Brown for payment nor any
other demand made, except that which was made by Mor-
rison’s letter, dated June 27, 1848; that Brown was not
able to pay the note at any time in June, July or August,
1843, and Ellenwood sold the note to the plaintiff for $20,
after the expiration of the three months,
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Tt also appeared that Brown moved from Manchester to
Boston the last of February, 1843, where he continued to
reside till October, 1844. Porter was informed by Brown
of his intention of removing to Boston, and there was an
unsettled account between them, upon which a balance of
about $48 was due to Brown, which is not indorsed
upon the note; and in the summer of 1844 Porter told
Brown that if the note ever came back into his hands he
would indorse the amount upon it.

To the maintenance of the action upon the foregoing
evidence the defendant objected, because no demand and
notice were shown ; that it appeared that the defendant
was guarantor of the note, and there was no count in the
declaration charging him as such; that such guaranty
could not enure to the benefit of the second indorsee.

These objections were all overruled by the court, and
thereupon a verdict was taken, by consent, for the plain-
tiff, subject to the opinion of this court.

D. Clark, for the defendant. To charge the indorser,
there should be demand and notice. No demand has
been made in this case, a demand through the post-office
not being suflicient. 3 XKent, 75. The note must be
presented when demand is made. 17 Mass. Rep. 452
1 Mason’s Rep. 176. If therc was a demand, there was
no sufficient notice to Porter. 13 Mass. Rep. 1315 11
Johns. Rep. 187 ; 1 Pick. Rep. 401; Chitty on Bills, 400
4 Campb. Rep. 198; 3 Kent, 110; 4 Mass. Rep. 141; 1
Serg. & Raw. 834; 9 do. 201; Chitty on Bills, 817-819.

The removal of the maker of the note from the State
does not excuse the want of a demand and notice.
14 Johns. Rep. 114; 3 Kent, 96; 7 N. II. Rep. 200. Ile
was gone from the State at the time when the defendant
indorsed the note. Kvery indorsement of a note or bill
may be considered as a new bill, drawn by the indorser on
the acceptor. 9 N. II. Rep. 564.
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Demand and notice were not waived. The evidence
does not show that he waived any of his rights. In order
. that a promise to pay the dishonored paper may have
such an effect, it is necessary that it be made with full
knowledge that the conditions had not been complied
with, which the party is supposed to have waived, and on
which he has the right to insist. Farrington v. Brown, T
N: H. Rep. 271; 1 Conn. Rep. 397; 16 Johns. Rep. 92;
1D. & E. T12; 4 Taunt. 90. The case does not find that
Porter did not know that no demand had been made.
The promise was made, not to the plaintiff but to Ellen-
wood, who could not assign it. 12 Mass. Rep. 14.

West and Morrison, for the plaintiff, cited Chitty on
Bills, 198 ; Bayley on Bills, 198 ; 7 N. H. Rep. 200 ; 5 Car.
& P. 437 ; &5 Pick. Rep. 525 ; 6 Mass. Rep. 888,449 ; 9 do.
155; 12 do. 52.

Woopns, J. The defendant indorsed and delivered to
Ellenwood the note in controversy, in a form not in any
respect unusual, or without the common course of such
transactions, unless the prefixing to his signature a minute
of the date of the indorsement may be so regarded. The
effect of this indorsement is perfectly settled in law. The
words which the holder of the note has a right to prefix
to it, are such as to express a contract familiarly known in
business. An indorsement of a negotiable instrument, is,
in effect, & written contract, and is within the rule which
precludes the admission of verbal or unwritten evidence,
to vary or contradict its implied legal terms. So that, if
the evidence that was admitted would show that the party
undertook, by verbal declarations at the time of the
indorsement, to qualify its import, such evidence must be
laid out of the case; especlally as it would destroy the
value of the security in the hands of a subsequent party
to it, who is not shown to have had any notice of any
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such declarations, or of any agreement in disparagement
of the one which appeared in writing upon the paper itself.

The defendant was thercfore clearly an indorser, and
not a guarantor of the payment of the note; and, as
indorser, he had the right to require, on the part of those
whe would charge him, a compliance with the usual con-
ditions. Unless he has waived the right, or unless the
case forms an exception to the general rule which requires
a demand to be made upon the maker, and notice of his
refusal to be given to the subsequent party to be charged,
the defendant is not liable, except upon the condition that
such demand and notice have been executed.

No demand was made upon the maker of the note,
except through the mail, and of this no notice was season-
ably given to the defendant.

In Dennie v. Walker, T N. H. Rep. 199, it was said, that
“g removal without the bounds of the government, after
the making of a note, and before it becomes due, and
where no place of payment is specified in the note, ren-
ders 8 demand upor the maker of the note unnecessary.”
So Mr. Justice Story (Story on Promissory Notes, sec. 286)
states the rule of law to be, that ¢“if the maker has
removed his domicil or place of business to another State
or country, or, having removed his domicil and place of
husiness to some part of the same State, or country, the
new domicil, or place of business, cannot, upon diligent
inquiry, be ascertained, then the holder will be excused
for non-presentment for payment, and will be entitled to
the same recourse against the indorser, as if there had
been a due presentment.”’

Chancellor Kent (8 Kent’s Com. 96), states the doctrine
thus: “If ke (the payer) has changed his residence to
some other place within the same State, or jurisdietion,
the holder must make endeavors to find it, and make the
demand there; though, if he have removed out of the
State, subsequert to the making of the note or accepting
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the bill, it is sufficient to present the same at his usual
place of residence.” These writers both refer to .dnderson
v. Drake, 14 Johns. Rep. 114; McGruder v. Bank of
Washington, 9 Wheat. Rep. 598; Bayley on Bills (Boston
Ed.), 126. Story also refers to 14 Martin, 511, and Ken! to
4 McCord, 508.

In Glist v. Lybreed, 1 Ohio Coud. Rep. 591, the court
cite the decision of the Supreme Court of the United
States in McGruder v. Bank of Washington, approving it
fully, and say: It is there settled that the removal of
the malker of a note, after it was made and before its ma-
turity, into a different State from that where he resided
when the note was made, excuses the holder from making
actual demand of payment from the maker. Whether a
demand at any other place should be made, is not made a
point, or adjudicated upon in that case; but it seems to
us, as a clear consequence of the decision, that such de-
mand is unnecessary. The fact of removal commits the
indorser, and dispenses with all demand, unless a particu-
lar place is appointed for the payment of -the note, in the
note itse]f.”

Anderson v. Drake, 14 Johns. Rep. 114, refers to a deci-
sion in a former case, not reported. A note was made in
Albany, and no place of payment was designated by its
terms. The maker having removed afterwards to Cana-
da, a demand at Albany was held sufficient.

Although some of the authorities advert to a practice
of making a demand at the late residence of a maker of
a note who has left the State, and hold that such a demand
is sufficient, they do not decide that such a demand is ne-
cessary; and others declare that such removal from the
State, after making the note and before the day of pay-
ment, dispenses with the demand altogether, and that the
holder may, in such event, pursue his remedy against the
maker with the same results as if a demand had actually
been made and notified.
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Such appear to us to hold the better doctrine, if there
be really a conflict, since it is difficult to perceive that a
practical benefit could acerue to any party, by requiring
the holder to present his paper at a house either deserted
or occupied by strangers; and to demand payment where
there is no reason for supposing that any provision has
been made by the party whose duty it is to make the pay-
ment at a different place, at the hands, namely, of the
holder of the note.

But the removal of the maker, which dispensed with
the demand of payment, did not dispense with the notice
required in general, to be given to the indorser of the
dishonor of the note. 'Was there a waiver of such notice ?
The authorities are clear and uniform to the point that a
promise by the indorser to pay the dishonored paper is a
waiver of his right to object to the want of the demand
and notice, provided it be made with a full knowledge
that those pre-requisites have becn omitted. Ladd v.
Kenney, 2 N. H. Rep. 840 ; Farrington v. Brown, T do. 271 ;
Carter v. Burleigh, 9 do. 558. IIere no demand was re-
quired to be made upon the maker, as has been shown ;
and his removal from the State between the day of the
date and the day of the maturity of the note was equiva-
lent to a demand, as one of the necessary steps for charg-
ing the indorser; and the casc finds that the indorser
knew of the maker’s intention to remove. Ile knew,
when he made the promise to pay, whether he himself had
received timely notice of the dishonor, and did not waive
any rights in ignorance of the fact that they had not been
satisfied.

It is a perfectly familiar principle of law relating to ne-
gotiable paper, that one who waives his right to insist
upon demand and notice, either before or after the con-
Jjuncture at which those conditions should be performed,
eannot afterwards insist upon them, or claim any exemp-
tion upon the ground of their having been omitted. This
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is the case, whether the note has been negotiated after
such omission or not. The waiver enures to the benefit
of all subsequent parties, as well as those who were parties
when the waiver was made, and who were more immedi-
ately the parties to the concession. There must be
Judgment on the verdict.

DourroNy v. WEARE.

It is no objection o a recovery against a town for the insufficiency of a
highway that the plaintiff was travelling on Sunday.

If the general state of the road be such that wheeled carriages are used on
it, the town should remove snow that remains in particular placesin
such quantities as to obstruct their passage.

Casg, for damages sustained by the plaintiff, on the 10th
of March, 1844, by reason of an obstruction in the high-
way in said town, occasioned by snow-drifts, by which the
plaintiff was delayed for a long time, his horses injured,
his harnesses broken, and he put to great expense and
trouble in proceeding on his journey, &e. s

It was admitted that the road was a public highway,
which the defendants were bound to keep in repair.

The evidence tended to show that the plaintiff was a
teamster, and drove a large wagon, with eight horses,
between Vermont. and Boston, and lodged at a tavern in
‘Weare about two miles from the placein question, on Sat-
urday night, and was informed of the existence of a drift,
and that it would be difficult for him to get through it with
his load; that he started on Sunday morning, and took
with him two men, a shovel, an extra horse and sled ; and




