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Porter.v.Caldwell

if he an itwhich, action,commencesonhim,toassigned
states hasStowell, who that therein name ofmust be the

thathim and the soplaintiff,betweenno settlementbeen
defences as theto such plaintiffbethe action would open

v. 2Barney Norton, FairfieldStowell.havemight against
isobjectionof the350. The plaintiff’s apparent,justice

he has another bothshows that claim againstas the case
account of another noteondefendant,Stowell and the

since the commencement of this suit.which he has paid
is to adefendant not entitled set-offBut thealthough

he a case haveaction, made,in this propermay, upon
the rendition of therelief of that character judg­upon

due the isAfter the amount ascertainedment. plaintiff
if andin the action bosuit, stayed, equity justicethis may

claims theuntil shallit, plaintiffStowell’srequire against
inascertained an action for that and the courtbe purpose,

can set off the each not­other,then judgments against
the on the record are not the same.partieswithstanding

27;6 H. Moodyv. 5 Greenl.Carlisle, Towle,v. N. Rep.Wood
179;18415; Tucker, Maine,Boardman v.R. v.Hooper

Rood,22 Nims v. 11460; Vt. 296.Maine,Brandage,
set aside.Verdict

Caldwell v. Porter.

If the ofmaker a note remove into another after dayState tlie of tlio
date, and before its maturity, the holder required,is not in order to

indorser,charge the anyto make demand of payment.
If the indorser in such case promise, after note,the dishonor of the payto

it, he thereby timelywaives the ofwant notice of dishonor,the and
this waiver to subsequentenures the of partiesbenefit to the note.
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Assumpsit the as of adefendant, indorser pro-against
25,datednote, 1842, made onemissory April bypayable

Charles H. Brown to the ordefendant, $132.90,fororder,
demand,on with interest annually.

‘The evidence tended to show that defendant soldthe
and intransferred the note F. El-to one Samuelquestion

anlenwood, note,indorsement on the back of theby
“thus : 27,1843.June Porter.” testi-EllenwoodGeorge

fied that he declined taketo it unless Porter indorsewould
andit, it,that Porter if he take hethat, wouldpromised,

would if the didit, not it in three months.signerpay pay
To this evidence the defendant as toobjected, tending

or a written contract. But thechange vary court overrul-
ed the objection.

The evidence tended further to Ellenwoodshow, that
soon after carried the note to Geo. "W.Morrison, esquire,
and him torequested the of the note that itnotify signer

thewas of and toproperty Ellenwood, him torequest pay
thatit; Morrison wrote to Brown, who inwas Boston,

and that Brown answered that he could not then it,pay
but would do so able;when that before theEllenwood,
three months toldexpired, Porter that Brown could not

“andit, Porter thenpay said, well; I itwillVery pay
to ifaccording Brown does notmy agreement, within the

months;”three that at the end of the three months Ellen-
calledwood on Porter and told him thatagain, Brown

it;nothad that he looked atpaid the andnote, then re-
to andit,fused saidpay Ellenwood had not fulfilled his

about the use aof certainagreement whichhouse, was
theof contract in the of the note; that thepart purchase

nevernote was to Brown forpresented norpayment, any
other demand made, that which was madeexcept Mor-by

datedletter, 27, 1843;rison’s thatJune Brown was not
able to the note at time inpay June, orany July August,

and1843, Ellenwood sold the note theto for $20,plaintiff
after the of the three months.expiration
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from Manchester tomovedalso that BrownIt appeared
continuedwhore he to1843,Boston the last of February,

Porter was informed BrownOctober,reside 1844. bytill
and there was anto Boston,of his ofintention removing

them, a ofwhich balanceunsettled account between upon
which is not indorsedBrown,about due towas§48

in the summer of 1844 Porter told;the note andupon
his hands hethat if the note ever came back intoBrown

it.would indorse the amount upon
the the action theTo maintenance of upon foregoing

andno demandevidence the defendant becauseobjected,
defendantshown;notice were it that thethat appeared

in thewas the and there was no countnote,ofguarantor
;him suchdeclaration as such that guarantycharging

could the second indorsee.not enure to the benefit of
the andcourt,These allwere overruledobjections by
for thetaken,a verdict was consent,thereupon by plain-

of this court.to thetiff, subject opinion

indorser,D. for the defendant. To theClark, charge
there should be demand and notice. demand hasNo

made in this abeen demand theease, through post-office
3not sufficient. 75. The note mustKent, bebeing

when demand is made. Mass. ;17 452­presented Rep.
1 aMason’s If there was demand,170. there wasRep.

sufficientno notice to Porter. 13 Mass. 131; 11Rep.
; 401;1 Pick. 400;Johns. 187­ onRep. Rep. Bills,Chitty
193;4 8 110; 4Kent, Mass.Campb. Rep. 141; 1Rep.

334;& 9 201;Raw. do. Bills,onSerg. 317-319.Chitty
The removal of the maker of the note from the State

not excuse thedoes want of a demand and notice.
114; 8 Kent, ;14 Johns. 96­Rep. 7 N. H. 200. HeRep.

from the State atwas the timegone when the defendant
theindorsed note. indorsementEvery of a note or bill

considered as abe new bill,may drawn the indorserby on
the 9 H.N. 564.acceptor. Rep.
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Thewere not waived. evidenceand noticeDemand
he of his In ordernot that waived anydoes show rights.

the dishonoreda to havepaper maythat promise pay
itan it is that be made fulleffect,such withnecessary

hadthat the conditions not been compliedknowledge
andthe is to have onwaived,whichwith, supposedparty

has to insist. v. 7Brown,which he the right Farrington
271; 397; 92;1 Conn. 16 Johns.H. Rep. Rep.N. Rep.

& that712;1 D. E. 4 Taunt. 90. The case does not find
made.Porter did not know that no demand had been

not to the to Ellen-­made,The was butplaintiffpromise
12 14.who could not it. Mass.wood, assign Rep.

the cited onMorrison, Chittyand forWest plaintiff,
;H. 5Bills, ;198­ N. 200­ Car.198; on 7Bills, Rep.Bayley

96 do.437; 525; 388,449;&P. 5 Pick. Mass. Rep.Rep.
52.155; 12 do.

indorsed deliveredThe defendant and to"Woods, J.
in inthe note in a form notEllenwood controversy, any

theunusual, or without common course of suchrespect
unless the to his a minutetransactions, prefixing signature

indorsement soof the date of the be Themay regarded.
is ineffect of this indorsement settled law. Theperfectly

the holder of the note haswhich a towords right prefix
as to a contractare such known init, expressto familiarly

is,of a instrument,An indorsementbusiness. negotiable
isa and within the rule whicheffect, contract,in written

evidence,or unwrittenadmission of verbaltheprecludes
terms. So ifthat,itsto or contradictvary implied legal

that theadmitted would showthe evidence that was pai’ty
timedeclarations at the of theundertook, verbalby

to its such mustindorsement, evidence beimport,qualify
case; as it theout of the would destroyespeciallylaid

ain hands ofthe the subsequent partyvalue of security
had notice ofto have anywho is not shown anyto it,
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inor ofdeclarations,such agreementany disparagement
inthe which the itself.of one writing upon paperappeared

was an andindorser,The defendant therefore clearly
note; and,the asa of the ofnot paymentguarantor

he to on the of thoseindorser, had the right require, part
with the usual con-him,who awould compliancecharge

he has the or unless theditions. Unless waived right,
ease an the rule whichforms to requiresexception general
a to be made the notice hismaker,demand and ofupon
refusal to be to the to begiven subsequent charged,party

liable,defendant is not the condition thatthe except upon
such demand and notice have been executed.

note,the theNo demand was made maker ofupon
the and of this no was season-mail,except noticethrough

to the defendant.givenably
In Dennie v. H. it was thatWalker, 199, said,N.7 Rep.

“ a the afterremoval without the bounds of government,
andit duo,of a and before becomesnote,the making
ren­note,is in theno ofwhere place payment specified

of unnecessary.”the maker the noteders a demand upon
sec.Notes,Promissory 236)onStorySo Mr. Justice (Story

maker has“if thebe,rule of law to thatthestates
to another Stateofhis domicil or businessplaceremoved

ofandhis domicilor, placeremovedor havingcountry,
theState, orsame country,to some of thebusiness part

cannot,,business, upon diligentofdomicil,new or place
be excusedthe holder willascertained, thenbeinquiry,

toand will be entitledforfor payment,non-presentment
if there hadindorser,the assame recoursethe against

”a duebeen presentment.
thestates doctrineKent’s Com.Chancellor Kent 96),(8

his l'osidence tohe has“Ifthus: changedpayer)(the
State,same or jurisdiction,within thesome other place

thefind and makemake endeavors to it,mustthe holder
theoutif he removed ofhavethere;demand though,

orto the the note acceptingofState, makingsubsequent
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hisbill,the it is sufficient to the same at usualpresent
of refer Andersonresidence.” These writers both toplace

114;v. 14 BankDrake, Johns. v.Rep. McGruder of
9 598;Wheat. on BillsWashington, Bay­Rep. ley (Boston

126. also refers to 14 and toStory KentMartin, 511,Ed.),
McCord,4 503.
In v.Gist 1 the courtLybreed, 591,Ohio Cond. Rep.

cite the decision of the of theCourt UnitedSupreme
inStates Bank itMcGruder v. Washington,approvingof

“and It is there the offully, say: settled that removal
ofthe maker a note, after it was made and itsbefore ma­

into a differentturity, State from that where he resided
when the note was made, excuses the holder from making
actual demand of thefrom maker. apayment Whether
demand at other should beany made, is not aplace made

or inadjudicated ;that case but itpoint, seems toupon
as a clear ofus, decision,the thatconsequence such de­

mand is The fact of removal commitsunnecessary. the
and allindorser, with ademand, unlessdispenses particu­

lar is theforplace of-the inappointed note, thepayment
itself.”note

Andersonv. 14Drake, Johns. refers to aRep. 114, deci-
in a former case,sion not A notereported. was made in

and no ofAlbany, wasplace payment itsdesignated by
terms. The maker removed afterwards tohaving Cana-

a demandda, at was held sufficient.Albany
some of the authoritiesAlthough advert to a practice

of a demand at the late residence of amaking maker of
a note who has left the State, and hold that such a demand

sufficient,is do not decide that asuch demand isthey ne-
; and others declare that such removalcessary from the

State, after the note and before themaking ofday pay-
ment, with the demand anddispenses that thealtogether,
holder in such hisevent,may, pursue theremedy against
maker thewith same as if aresults demand had actually
been made and notified.
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to if theredoctrine,Such to us hold the betterappear
abe a since it is difficult thattoreally conflict, perceive

benefit could accrue topractical requiringany party, by
the holder to desertedhis a eitherat housepresent paper
or and whereoccupied demandby tostrangers; payment
there is no reason for hasthat any provisionsupposing
been made thethe to makeby whose it is pay-party duty
ment at a different of theat the hands, namely,place,
holder of the note.

But the removal of withmaker,the which dispensed
the demand of noticedid with thenotpayment, dispense

in of therequired general, to to the indorserbe given
dishonor of the note. notice ?Was there a of suchw^aiver
The authorities aare the thatclear and uniform to point

the is apromise by indorser dishonoredto thepay paper
waiver of his to demandof theto the wantright object
and notice, it a fullprovided be made with knowledge
that those Ladd v.have omitted.beenpre-requisites

2Kenney, 271;N. H. 340­; do.Rep. Brown,v. 7Farrington
Carter v. 9 do. 558. Here no demand was re­Burleigh,

toquired ;be made the as has been shownupon maker,
and his removal from the of theState between the day
date and the theof of the note wasday equiva­maturity

to alent as one fordemand, of the steps charg­necessary
the indorser; anding the case finds that the indorser

knew,knew of the maker’s intention to remove. He
when he made the to he himselfwhether hadpromise pay,
received notice did notdishonor,of the and waivetimely

inany rights of the had not beenfact thatignorance they
satisfied.

isIt a familiar of law ne­toperfectly principle relating
that one wrho togotiable -waives his insistpaper, right

demandupon and either before or after thenotice, con­
atjuncture which those conditions should be performed,

cannot afterwards insist orthem, claimupon any exemp­
tion the ofupon their been omitted. Thisground having
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aftercase,is whether the notethe has been negotiated
such or The enuresomission not. waiver to the benefit
of asall well as those who weresubsequent parties, parties

immedi­made,when the waiver and who were morewas
Therethe to the concession. must bepartiesately

on the verdict.Judgment

Dutton v. Weare.

ainsufficiency ofIt aobjection recovery againstis no to for tbea town
Sunday.highway plaintiff travellingthat the onwas

onusedcarriages aregeneralIf state of road bethe the such that wheeled
inplacesinit, particularshould remove snow that remainsthe town

as to theirquantities passage.obstructsuch

10thon thesustained theforCase, by plaintiff,damages
theof an in1844, reason obstructionMarch, high-of by

thesnow-drifts, whichtown,in said occasioned by byway
a his horsestime, injured,forwasplaintiff delayed long

andhe tobroken, andhis great expenseharnesses put
his &c.in on journey,trouble proceeding

athat the road was highway,admitted publicIt was
to inthe defendants were bound keep repair.which

was ato that the plaintifftended showThe evidence
horses,withand drove ateamster, eightlarge wagon,

inat a tavernBoston, andand lodgedVermontbetween
in on Sat-miles from the question,about two placeWeare

a drift,existence ofand theinformed ofwasnight,urday
it withfor todifficult him throughand that it would getbe

and tookonload;his that he started Sunday morning,
andsled;andan extra horsea shovel,him two men,with


