
JULY 1845.TEEM, 83

State v. Simons.

Upon license,trial of selling- spiritsan indictment for if proofwithout
sale, jury maybe made of the the presume that the defendant has

license,no from his omission to one.produce

person spirit,Evidence that a called for and that defendant soonthe after
it, sale,may jury notwithstandingdelivered be loft to the as of aevidence

the language tending signifydefendant used to that the article was
gift,delivered as moneya and that the paid purchasewas for another

made at the time.

that the aIndictment, defendant, notalleging being
licensed taverner ofretailor,or sold two spirit-glasses
uous to oneliquors on the first ofStevens,George day

1845.January,
It thatappeared about the said1845,first of January,

Stevens and one James Collins came into the defendant’s
incellar Manchester, where he fruits and confection-kept

and Stevens called for some thebut defendantery, spirit,
that he did not sellreplied and to sellrefused themspirit,

that Stevens then aany; walnuts,of andbought pound
“him sixteen them,cents for andpaid the defendant said

he had a new andopened cellar, wished Stevens to look
it, and saidabout further that he could afford to treat, and

took Stevensthen and Collins into a back cellar, under
the tenement which he and askedoccupied, them what

take,would over the ofkindsthey naming con-liquor
in the caskstained which stood in the cellar. Stevens

andanswered he each“rum,” let of them ahave ofglass
Both cellars wereit. under the same butbuilding, sepa-

arated by reading-room.
courtThe instructed the that the statutejury upon

the indictmentwhich was founded was constitutional.
The defendant’s counsel the court to instructrequested

“that there was a sale the nuts and thethe ofjury purchase
and a that the sale thereforewasmoney paid, delivery;
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couldthat' no article delivered afterwardsandcomplete,
sale; that the liquorbe in that and alsoincluded spirituous

asold,have been was gift.”in the indictment toalleged
thatcourt and instructed thedeclined, jury,But the if

ofsalethe sale of the nuts was a bondfound thatthey fide
noin waythe nuts and the of the wasdelivery spiritonly,

theanuts,the the but wassale ofupon gift,consequent
thethatdefendant not but if foundwas chargeable; they

includ-sale of the nuts was made the intention ofwith
of thealso the andof the that theing price priceliquor,
osten-was taken and in theliquor included money paid

hadthe itnuts,for was the same as if thesibly liquor
been thatsold and suchwithout subterfuge;directly, any
in the thelatter case it make nowould difference whether

theofwas delivered after thespirit before or payment
it wasThe the thatcourt instructedfurthermoney. jury

not the defendantincumbent to thatthe State proveupon
had no that of defence.license, matterbeing

toThe the he movedfound defendant andjury guilty,
set aside the verdict misdirectionstrial,and for a new for
of the court.

Walker, for the State.Attorney-General,

107,the Pl.Barstow, for cited Archb. Or.defendant,
108; 206,1 P. 5 & to; 1021;East C. 785­ 2 do. M. S.
show aver­that the themustprosecution prove negative
ments.

The the defendantGilchrist, J. indictment charges
indicates,with at the time and which it soldhaving, place

two and aversof in substanceglasses spirituous liquors,
that he that retailer.was not at time a licensed ortaverner
This one,averment was doubt awithout inany necessary
order to the of underoffencecomplete description any
the State;laws of this and the only question bypresented
the ease the of andis, whether fact wasselling proved,
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the licenseof was tothe berequirednegationwhether
theon the prosecution.at all part-ofproved

theof Revised which con-Statutes,the 117th chapterBy
of andthe theoffence, prescribes pen-tains a description

the selectmenthat uponis may,it provided appli-alty,
a suitable to exercise the businesslicense ofpersoncation,

1.)the town. alsoa in licenseThey maytaverner (Sec.
wine and spirituousretailer to sell under cer-liquorsany

tain The statute alsorestrictions. thatrequires5.)(Sec.
in andthese should be should be recordedlicenses writing,

canbefore take effect so astown-clerk, theythe toby
such sales ofauthorize liquors.orprotect

In the case of The Commonwealthv. 24Thurlow, Pick.
the chief this380, justice,Rep. considering question, says,

under“IIow far and whether various circumstances it is
to negative averments,such is anecessary prove question

areof which theregreat difficulty, upon author­conflicting
ities : That the ofalthough isdifficulty obtaining proof
not to the of it, thesupersede whennecessity yet, proceed-

is the extremeupon statute, ofing difficulty obtaining
oneon side to anproof amounting nearly impracticability,

and the of itgreat facility thefurnishing upon other, lead
ato inference that such course was intendedstrong theby

to bo The resultlegislature required. is, that as the
commissioners arecounty law torequired by a recordkeep

of the licenses, the is accessibleproof equally to both
The avermentparties. can benegative withproved great

and therefore shouldfacility, be proved.”
But the English authorities are the other Theway.

Russ,is in 2stated onprinciplegeneral Crimes, to770, be,
in cases in which the indictment as incontains, this, a

averment, that when thenegative affirmative is peculiarly
within the theof theknowledge party charged, presump-

intion favor of innocence does not so asfarprevail to
the torequire theprosecution prove but thenegative,
rule revives, whichgeneral therequires party uponrelying
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209,&v. 5 M. S.Turner,He cites Rexfact to it.a prove
which, a carrier for gamewas a havingprosecution against

thatheld sufficient the qualifi-in his It waspossession.
withoutinformation,in the nega-werecations negatived

thereLord saidthem in the Hllenhoroughproof.tiving
of enumeratedheads qualificationdifferentabout tenwere

were to negativethe informer requiredand ifstatute,in the
con-ofa moral impossibilitythere would beall,them

victing.
indict-was anwork,cited in the sameHanson,Rex v.

saidAbbott, J.,a license. C.withoutfor alement selling
the license with-have producedthat “the defendant might

theand thatinconvenience, by generalout any possible
thein evidenceto sustainthe informer was not boundrule

a license.defendant had nottheaverment thatnegative
inconvenience,be to considerableinformerThe might put

whetherdiscussions arise before magistrates,mightbecause
a shouldbookevidence is whetherthe produced proper;

an none ariseor examined but couldcopy,be produced,
his license.”the defendant producedwhen

heto,The case of Rex v. Turner was referred in which
that in theall the concurred the thatjudgessaid principle,

thatis not called to allupon prove negativelyprosecutor
in the asis stated information matter-of disqualification.

1475,Rex v. 3 theSmith,In Bur. defendant was convicted
a and ahawker withoutpedler license,of being upon

he sold as athat hawker, and,evidence goods upon being
the before whom he wasjusticerequested by arraigned,

hislicense,his omission to do so. Theto produce prin-
in the case was circum-founded theuponcipal question

thestance that statute described offences;two that of
a license,without and that oftrading onrefusing request

to a license. The evidence was heldproduce to be suffi-
forcient the conviction theof former, which thewas one

.charged.
In cited inCase,Willis’s Hawk. Pl. 17,sec.Cr., chap. 89,
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held,it was thatthat an the defendant was notallegation
needa contractor for &c. not be itthe proved,king, being

averment;a but the defendant inshow,mustnegative
avoidance,excuse or that he was such.

So the defendant was with aswhere charged practising
an awithout obtained theapothecary license,having nega­
tion of the license need not be Co. v.proved. Apoth.

&Bentley, M. N. P. C. 159.Ry.
The same indecided inpoint was New-York Sheldonv.

1 Johns.Clark, 513. This was an action of debt forRep.
the forpenalty to thecontrary statute.practising physic
It was held that the that theaverment, defendant practised

statute,thephysic to was sufficient, and thatcontrary it
was incumbent on the defendant to-haveby plea brought
himself somewithin of the of the act.provisions

So isit settled inthat indictments in which it is neces-
to the ofsary non-consent the owner ofallege the prop-

iswhich the inerty of the thesubject charge indictment,
the of the himself is notownertestimony exclusively

non-consent;of the batevidence itprimary may be
inferred from the conduct of the and the circum-prisoner
stances under the done. These easeswhich act was were
decided the some ofupon that evidence the non-ground
consent it not bewas but that need of the mostnecessary,

Russ,2 Crimes,direct and kind. on 737.positive
In citedState, 573,v. The 1 McCord inGearing Rep.

note199,Cowen’s and Hill’s Phil. Ev. it was383,Notes
held the not wantthat need the of licenseprosecutor prove
in an indictment license.for withoutliquorsselling

In foriam actions minors without con­thequi marrying
sent of their or the heldburden was toparents guardians,

suchon to consent. Medlockv.be the defendant show
U.cited in the S. vol. 716.Digest, 4,4 Miss. 379,Brown,

in several of these ifcases,the reasonsof allegedSome
thethat decisions were foundedto concludewe felt bound

It beare notother, satisfactory.no wouldwhollyupon



HILLSBOROUGH.88

v. Simons.State

fromtbefor to excuseinstance, prosecutorunjust,palpably
thelaw to overcomethe evidence byrequiredproducing

no otherforinnocence,in offavorlegal presumptions
inconve-reason than that its would beproduction highly

distinguishingand So thenient difficult. principlegeneral
in theand evidence,civil requiringcriminal from pleading

matters,ofaverment andformer both the proof negative
setto upof them beand in the latter the matterleaving
estab-soif is welldefendant, it,the his ease requiresby
to itand so reasonable and thatlished, exceptionsjust,

tend to abridgebe with whereshould adopted caution, they
theofrightsthe prisoner.

in theseno toBut there is reasonable objection applying
onof founded expe­casesthose rules evidence,presumptive

andtoand that are referredordinarilyrience philosophy,
civil or criminal prac­to safe whether infound be guides,

isThere no injusticefails.where■tice, positive testimony
ofhe has a spuriousthat who quantityin presuming large

' ofuseintends to make an unlawfulcoin in his possession
forthat he the instruments proper forg­or whoit, keeps

for such acoin to them purpose,such intendsing employ
Theset the false article in circulation.and so legislature

ofhave that justproceeded upon principle presumption,
pre­in the of those articlesof eitherpossessionmaking

a himcrime. lawSo thesumptively presumes against
is in the of the fruits of crimewho possession recently
its he and thatcommission, author;after that is heits

either or within his con­who evidencedestroys suppresses
does,so from the that it would estab­trol, consciousness

the of act him. 1 Greenl.lish the toimputedproof Ev.­,sec. 37.
is that in theIt this cases which have^pon principle

been cited the of has been beevidence topermittedguilt
as theto facts which must havesupplied, upon prisoner

been not theinformed, but inonly perfectly generally pos-
session the for ifof his indefence,evidence necessary
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existence at thatall, the the evidence doesby presumption
not itsexist, fromarising non-production.

If license,in there was a thethe casepresent prisoner
it,knew and it is to be havepresumed easilymight pro-

duced noit. That he had license was therefore a fact
which the in fromwere his omis-jury justified presuming
sion to if it itsit, since, existed, wouldproduce production

defence;have and isconstituted a there no rationalperfect
mode hisfor for omission to it, butproduceaccounting by

not exist. Such inthat it did effect was thesupposing
of the in this case.charge judge

As to ofthe of the sale the it aevidence wasliquors,
thequestion fact for the and evidence wasof jury, prop-

erly submitted to them. were instructed toThey inquire
whether the used the thetopartieslanguage by alleged
sale, and their wereacts, used them tobyaccompanying
eftect a sale of the under such as wouldliquor disguises
render the of the crime difficult;detection or whether, on
the other it was the of thehand, todefendantpurpose

and of thebestow, other to asreceive, theparties liquors
a Offences the law aregift. against committedcommonly
under the of falsesomeprotection topretences designed
avert or baffle the of the and otherpolice, evi-vigilance
dence than the admissions theof isplain parties charged

found for their Theconviction.commonly necessary ques-
was,tion did the sell the as ?liquor, andprisoner charged
did use he soldnot, he while it that admitted thelanguage

criminal nature of the act ? The were authorized tojury
find a from the call which was made for thesale, article,
and and to attachits such tosubsequent delivery, weight
the words the whileof theprisoner ascommitting act, they

the words deserved.thought
theon verdict.Judgment
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