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Badger v. Barnabee.

one, note, it,uponIf not a to a his name the hack of afterparty sign
delivered, act,it has he in of otherbybeen does not that the absence

evidence, it,himself liable party holdingmake to the then either as
original guarantor.or aspromissor

Assumpsit. theIn the first count in the declaration
aas ofdeclared defendanttheplaintiff against guarantor

dated fornote, 30, 1843, $400, bypromissory May signed
and hisRice, order,to the orpayableW.George plaintiff,

forin secondand The count wasdays, grace.thirty
thirdhad and received. The count wasmoney against

as said note.the defendant promissor upon
issue.thePlea, general

thea note whereofoffered in evidenceThe plaintiff
“ 1843. PorPortsmouth, 30,is a Maycopy:following

I orvalue received to SamuelCapt.promise pay Badger,
order, in andfour hundred dollars, thirty days grace.

Geo. Rice.”Wm.$400.00.
name of Barnabee,Across the back is written the "Willis

the defendant.
of O. W.The farther offered the depositionplaintiff

it that had beendiligencewhichPenhallow, by appeared
defendant,thatto to the and theused notice parties,give

the notesuch said that would benotice, paid,on receiving
not then.but

of whomRice,offered byThe defendant the testimony
the towhen he first note Sam-was that gaveit proved

was not onname Barnabeethe of Willisuel Badger
the note to said Rice,handedit; that said backBadger

itin thatit,name on orderand that Barnabee hisput
ofintentionand that it was with thediscounted,bemight

thatnotesaid to the discountedBadgerenabling get
his nameBarnabee and for no otherit,upon purposeput
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and this the betweenwhatever, that was understanding
note to take theRice;Barnabee and that this was given

there wasdate,of one which noof aplace uponprior
did first itand said at with-indorsement, acceptBadger

it;the that atout name of said Barnabee uponbeing
this time did holdRice not notes Barnabee.any against

The writ dated 1844.13,was January
A theverdict was taken direction of court for theby

to the of this court.defendant, subject opinion

Emery and TheBartlett, for the defendant. case of
1 inv. N. H.Bond, was someHodgkins 287,Rep. respects

like the and it thepresent, was held that indorsement
of a notparty, the effect note,of thehaving transferring
and made after the note came into the hands of the

was aholder, not of the it.ofguaranty payment
In Martin v. Boyd, 11 N. H. the name was385,Rep.

the noteput upon before it came hands.into the plaintiff’s
Here it was not done till the had thebecomeplaintiff
owner. The defendant was not the promisor.original

Barnabee, to be holden at all, must be holden as the sec­
—ond indorser, and the name —theplaintiff's payee’s

must first be indorsed, and the defendant’s must readbe
14 Vt. 11228; 102,Ohiosubsequently. Parker v. Grid­

holddle, that he who his name a note after itplaces upon
is is amade, collateral and not anguarantor, original
promisor.

Parol evidence admitted in thisbe tocase, showmay
the situation of the parties.

If it is assumed that the isdefendant theguarantor,
must be a toguaranty consideration, be andupon binding,

the consideration must be and None isalleged proved.
shown in this case. If the itbe collateral mustagreement
be written at and must the consideration.length, express

The distinction is between those cases in thewhich party
his name theputs note at itsupon andinception, thereby
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an orbecomes whether oforiginal promisor, guaranty
and. he hasotherwise, those in which after the notesigns

delivered; which case the is thatbeen in presumption
it,of thehe the accommodation holdingdoes it for party

then, toais consideration tothere no support promiseand
asuch party.

Hackett, for the referred the court to v.Whiteplaintiff,
260;814;9 19 Pick.Jones,Mass. v.Howland, Chaffin
436.64;24 Pick. Moiesv. 11 Mass.Bird,Austin v. Boyd,

in this theJ. The verdict case was directedWoods, by
the and thedefendant,for whether thereis,court question

which the have ais evidence found ver-upon jury might
other side.for thedict

that made his note for in$400,It appears payableRice
into the of an antecedentdays plaintiff, paymentthirty

it,and that received and and fordebt, afterward,Badger
of to the noteBadgerthe express purpose enabling get

and de-discounted, for no other thewhatever,purpose
note;.his name the theback of thatfendant put upon

did first theat note without the name ofBadger accept
it.uponBarnabee being

inhas held this inState,It been with theconformity
that the nameelsewhere,decisions of a party placed

a note before its binds him as andelivery originalupon
v. 11 H. 385.Boyd,Martin N. Rep.promisor..

v. 1 H. itBond, 384,In N. was held thatHodgkins Rep.
madean after the didindorsement,such notdelivery,

it thethe liable to holder asrender party making gua-
for therantor, reason that no consideration shown,was and
reason that thefor the in aswas notundertaking writing,

the statute of frauds. But in Massachusettsbyrequired
it is that andecided such indorsement thebindmay party

if thereas was a sufficient consideration toguarantor,
such an 4 Pick.support Prince,v.undertaking, (Tenny

anbut not as original385), promisor.
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is clearitcases,the of either of those quiteBy doctrine
that in this at the suit ofcase,the defendant is not holdon
this considerationas for there was noplaintiff, guarantor,
for his in a He hissuch placedcapacity.undertaking
name ofthe after had become thenote, itupon property
the of himself liablenot for theplaintiff, purpose making

liableto himself tohim, but the offor makingpurpose
holder ofsuch as theafterwards becomeparty legalmight

ofthe theit for the conveniencediscountingpaper, by
plaintiff.

He was not as an because theliable promisor,original
note had thebeen to the beforedelivered plaintiff signa-

consideration for suchture was there was nomade, and
an undertaking.

The case 11 admits this436,of Moies v. Mass.Bird,
theand the thatwas decidedprinciple, upon ground

of thewas and originala continuationsignature completion
to havesuch was beentransaction, which securityby

and the so found it.jurygiven;
andThe evidence is therefore clear uncontra-perfectly

in his name thedefendant,that thedicted, uponplacing
did to to thein not intendnote question, promise pay

im-nor the form of thedoes writingplaintiff anything,
a and of thesuch The force constructionport promise.

the note the timethe back of depend uponwriting upon
was in of to itswhen it the absence evidence showmade,

it isIf after the of the wellintent. made paper,delivery
that and of athat,settled without evidence of purpose,

it,does not bind toconsideration, it the making anyparty
to the holder.promise

defendantordered for theThe verdict was properly
there must bethe evidence and judgmentreported,upon

accordingly.
the verdictonJudgment


