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debt, J,P. and owingJ. joint consequencea in request provideof P.’s to
for paymentthe of his part, indorsed and thedelivered to P. note of
a party,third paid sufficient,and afterwards him a sum of money with
the note,amount the debt;due on to pay partJ.’s of P. paidthe and it.
Held, that precludethese facts did not findingthe jury from that the

was,note P.,delivery,after its the byofproperty and not held him as
;collateral security although in agreehe did not express terms to

discharge so ofmuch J.’s debt.

Assumpsit, a note Porterupon promissory bysigned
for .$500, 26,dated December and made to1837, payable
one Charles Johnson, order,B. or on the of1st September,
1839, with interest. The defendant thepleaded general
issue, with a notice that he would offer as a theset-off'
notes of B.Charles dated the same 26thJohnson, ofday

andDecember, §500, him, interest,for to onwithpayable
said ;the 1st 1839 and several notes,of otherSeptember,

and toJohnson to the amountPorter,signed by payable
The of Porter and$4,000.of of Charles B.signatures

L.and indorsers of theJoseph note, wereLocke,Johnson
or The defendant offered theadmitted proved. deposition

said Charles B. who testified that in 1835 heJohnson,of
others timber land of Messrs. andand bought Boyds,
his innote, with Jas. thatPickering, part payment;gave

and ofnote,suit was commenced on the Pick-a propertyn
attached; that he inmet Portsmouthwasering Pickering

the who then himattachment,soon after told thatvery
the was sued and his vessel and asked himattached,note

the his it;he could to of said heif money pay partget
it didto have settled that he notwanted immediately;

andattached,to have his vessel that hewant (Johnson)
heit;the to his of that toldmust money pay partget

had and could notthat he not the money, getPickering
him he had some notesat told whichtime;it that good

the best hewould turn and that was could do forout,he
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he Porter’sthat hadhim; others) Huntington(among
the note in he letsuit,for which wouldnot'e $500,'being

he it.and he could the cash forhave, thought gethim
tothat wouldremarked that not be enoughPickering,

The witness him that hethe witness’s told wouldpart.pay
could;the as hethe to balance as soonmoney payget

him;the and to that henote,indorsed handed ithethat
a it hisrecollect wastaking receipt, generalnot thoughdid

;hedo so when left as collateralto notes securityhabit
did himnot, recollects,as hesaid givethat Pickering

debt,or to the towholememorandum agreement payany
debt;- butor he would assume the wholethatthe Boyds,

hehe him minutes of the whichbalancegavehe thought
to com-note,Porter in'to beside the orderstill payhad '

the ofhis half of note.Boyd Being enquiredplete
tonot he indorsed the note Pickering,or Porterwhether

hehim which mightto indemnify against any payments
as themake, with him on Boydto signerbe compelled

he it him insteadwitness answered that tothenote, gave
he On cross-which was unable to procure.of the money,

testified, timeshe that he at different paidexamination
andnote thethe difference between the PorterPickering

thehis half of note.of Boydamount
men-the notesthe execution ofdefendant provedThe

as acalled witnessin the set-off. Thetioned plaintiff
inthe note suit waswho testified thatPickering,James

1838;as in that thehim, he April,to thought,negotiated
Johnson,B. to the Boyds,him and Charlesnote bygiven

vessel, sea,then forand the witness’ssued, readyhad been
inattached; he met Johnson the street andthathad been

his, debt;of the that John-to Boydwanted him partpay
hadno but and showed himnotes,he had money,son said

the the note nownotes, of which witnessseveral preferred
hesuit; Johnson told him could raise thethat moneyin

time;at that Johnson afterwardsnote any paidon this
inmake his of the notes,tobalance, up part Boydhim the
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two and he afterwardspayments, thepaid Boyd debt;
in thethat winter of 1842-8 the(he having paid Boyd

1839,debt in in the as hesummer, he sold thethought),
note in suit to L. Locke forJoseph wood;andmoney
that there was no other betwmen himselfwriting passed
and Johnson, and no conversation or so far asagreement,

recollects,he what he before stated. Aexcept verdict
was returned for the thefor amount due onplaintiff

notethe declared The defendant moved that theupon.
be averdict set aside and new' trial 1. Becausegranted.

the court, the defendant’s counsel,though requested by
declined to the “that if receivedjury Pickeringcharge
the note in the andsuit, or note to over formoney, pay
Johnson to not to assume theBoyd, Pickering agreeing

of the transferdebt, could bepayment Boyd’s not con-
assidered absolute.” 2. Because the court thecharged

in that if afterjury, substance, Johnson, the notepassing
in tosuit an inhad interest other thanit, thatPickering,
it should to the debt, then thego defendant’sBoydpay
set-off be admissible,would but that otherwise it would
not be admissible. 3. Because the isverdict theagainst
evidence the ofoffered, both on the andpart ofplaintiff
the defendant.

Tack,Bell for the defendant.§■

Bartlett for theEmery,¿- plaintiff.

Woods, J. The is the holder of aplaintiff negotiable
note, made thepromissory defendant, toby John-payable

;son Johnson indorsedby to from whom,Pickering,
some intermediate holders, itthrough has been trans-

tomitted the No wasplaintiff. question made at the
trial that the note had been thus transmitted,regularly
and that such indorsements had been asactually made,

the itself topaper have beenappeared upon made, and as
were and sufficient to entitlenecessary the thetoplaintiff
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anmaintain actioninstrument, and toof thepossession
He thereforename. comes into courtit in his ownupon

entitled,in his He isevidence favor.thiswith prima fade
to theinaccorded, general,to themoreover, presumption

andit,tobill,or that hisnote rightholder of a negotiable
claims, towhom he negotiateof thosethe throughright

consideration.is foundedit, upon legaland transfer good
in the ofwould drawif the defendant question rightAnd

own hebenefit,maintain his action for histhe toplaintiff
the facts thusthe burden ofhimself disprovingtakes upon

2 sec. 172.Ev.,Greenl.presumed.
andis, that the indorsementdefence set deliveryThe up

awas notto negotia-Johnson Pickeringof the note by
business,ofin the courseof it theordinary vestingtion

andas the formal ostensible ofas well thepropertyactual
to the andindorsee, ordinaryin the according pre-note

ita but that wastransaction,such deliv-effect ofsumed
to used for theas collateral be benefitto him security,ered

to collected and to dis-avails beJohnson, its appliedof
owed a thirdthat Johnson or whicha debt party,charge

the eventuponowe that the latterPickering,he might
the debt which Johnson owed.should pay

ifthat such whichclear,is were terms on theit theNow
to remainedit still in effect thewas Pickering,note passed

and neitherJohnson,of nor onePickering, anyproperty
facts,under with notice the orhim,it of after theclaiming

theand dishonor of which ispaper, equivalentmaturity
an actioncould maintain it withoutnotice, uponto being

which havemet defence could beenby anyto setliable be
himself. Little,Williamsv. 11 N. H.Johnsonagainstup

66.Rep.
theevidence does defendant exhibit to thatproveWhat

?note was so Johnson and Pick-specially negotiatedthe
toa to thehaving note Boyds,ering, pay Pickering urged

to his and so aJohnson suit that hadpay quiet beenpart,
to the sum due. Johnson hadcommenced recover no
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nono;and could had the notebut ofmoney get Hunting-
ton which he saidPorter, on that could raise thePickering

remarked that the amount of the notemoney. Pickering
was not and Johnson that he wouldsufficient, replied, get

could;the and the as soon he andbalance asmoney pay
himindorsed and the note. Hethereupon gavedelivered

note “as he have him and asthe would given money,”
“ the to of he had.”nearest anybeing money thing

received the note without further com-anyPickering
than inments have recited. He didbeen formalnot, terms,

to the for ofJohnson, a sumpromise pay Boyds, money
to that which the note he re-equal was due thatupon

ceived. Neither did in terms, tohe, promiseexpress pay
to them a sum of to the other sums whichmoney equal
Johnson his thehim to make of amount duepaid up part

theto he did aBut over sum to theBoyds. pay equal
amount of and thethe note hewhich receivedmoney
from Johnson, and treated the note and theboth money,

asreceived,so his own.
this evidence defendantthe founded aUpon theory,

that received the note and thePickering tomoney pay
over to as and that heown;and not his did notBoyd,
undertake, when he tothem,received to thepay Boyds

Johnson;their amount in andbehalf of therequested
that ifcourt to the believed such tocharge jury, they be

truth,the the transfer could not be considered absolute.
There in thewas, first no evidenceplace, whatever that

the notes or the were delivered to formoney Pickering
the of him delivered to thepurpose being by Boyds. The
instructions moved for thereforewere inapplicable to the
evidence, and hadcould not have any influence, unless it

have thebeen to andcomplicate case, to misleadmight
the A has no occasion and nojury. party to frameright
an not founded in the andhypothesis evidence, to forask
the instructions theof court such aupon statesupposed
of things.

VOL. XVII. 10
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The be to thesame observations perhaps appliedmight
;in defendant’s motionassumed theother hypothesis

thedid tothat not undertakewas,which payPickering
of note andof to the extent the moneydebt Johnson

is diffi-received of him. It at least extremelywhich he
to the evidence thancult to other constructionanygive

received, as menHe the notehe did so undertake.that
and deliv-that is indorsedreceive such paperordinarily

if he had not to theAnd undertaken payto them.ered
to JohnsonJohnson, it is difficult understandof whydebt

tothe of the money Pickeringbalanceafterwards paid
theinstead of Boyds.

thethat point,But without uponrelying particularly
were refused anothercalled forinstructions properly upon

Picker-inference,or ifis a justIt not necessaryground.
of the notedid assume the that the transferdebt,noting
thethe note as he didnot absolute. He received money,was

not anif, circumstances,the there was impliedand under
an action forhis to the debt, moneyon part paypromise

tobeen maintainable recoverand received would havehad
no the; for there is thatproofof the wholethe amount

his, asnot become commonlydid paper negotiatednote
that,of it. Sothe the partypi’operty receivingbecomes

did not or evenexpressly, by implica-although Pickering
to the amount of the note and fortion, moneyagree pay

manner in the motion,in the particular suggestedJohnson
havelike the well become thenote, money, mightthe

on and itsdelivery,of reception byPickeringproperty
have created an debt theto ofequitablehim partymight

he received it.whom
was afterwards theThis debt payingdischarged by

forto the Johnson.Boydssum
theof no whether transferwas, moreover,It consequence

from to was orthe note Johnson absoluteof Pickering
It haveat the time of the transfer. well beenmightnot

and the event thatto become absoluteconditional, upon
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the debt to the The evidencepaid Boyds.Pickering
as far to sustain such a as it doescertainlygoes theory,

the note was delivered as collateralthatto prove security.
itthe debt became absolute fromhe theWhen be-paid

The first must therefore fail.exceptionginning.
note to hethe had anAfter Johnson passed Pickering,

far as his asit,interest in so indorser.respected liability
had his debt to theHe an interest that should beBoyds

to he had thethe whom funds for theparty givenpaid by
it. The indorsement and of theof notedeliverypayment

him that interest. If henot divest of hadcould none
-the of notetransfer the was absolute.that, It isbeyond

in thedifficult to what instructionperceive whichway
the of the secondwas could havesubject exception pro-

an effect unfavorable to theduced defendant.
The evidence has been considered. Thesufficiently

case does notprimd to have beenplaintiff’s appearfacie
evidence that the note wasby delivereddisproved any

for collateral or ofout theany purpose, ofordinary course
the of commercialnegotiation paper.

The result there must beis,
on theJudgment verdict.

Cutter v. Folsom & a.

byA that theploa dischargeddefendant was a decree of a district
court, law,under the bankrupt must show that ho awas of class of

debtors,entitled aspersons residingasand jurisdictionwithin the of the
court, act;to the benefits of the and that he actually applied for them
by petition. But it need not aver that the debt sued for notwas of the
class excepted act,from operationthe of the or that provableit was
under it.


