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agree pay expended objectto to be for anmutually moneyIf several
parlies,or interest to the the consideration ofof common benefit the

others; and if one failpromise perform,of each is the of the topromise
although,an on the Andjoin bymust in action contract. itsthe others
number,terms, ofmoney paidto to certain their for thethe was bo

object,of the common these cannot maintain such action.promotion
together for the transaction ofpersons,If a number of associated

clerk,business, a makes a memoran-appoint for their convenience who
mayproceedings, proceeding's proveddum of the these be without adduc-

clerk, testimony any competentofing bythe record or the the witness.

Assumpsit. The first count that on the 25thalleged
of 1842, certain associatedday January, persons together

of a atfor the building meeting-housepurpose Epping,
and that each take thesubscriber shouldtogetheragreed
'number of shares set his at the rate ofname, $25against

and the as shouldsame,a for to such beshare, pay persons
as committee,the subscribers a toby buildingappointed

them thefor thatbe by object during pres-appropriated
share;the defendant subscribed for oneent thatyear;

March, 1842,that the subscribers met on the 16th ofday
and the com-at aEpping, appointed plaintiffs building

who and on the same contracted withmittee, there, day,
the sumerect finish the structure forone to andOrdway

dollarsand made an of$1488,of assessment twenty-five
the defendantfor,on each share so subscribed of which

notice; in the wouldhad that consideration that plaintiffs
didmake which averthat contract with they theyOrdway

him formake, tothereby pay building$1488promising
and then andthe the defendantfinishing meeting-house,

dollars,there to thepromised plaintiffs twenty-fivepay
well and oftentheyet, though request-knowing premises,

ed, &c.
The thereinsecond count that the personsalleged
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named, on the 25th of with1842,January,day agreed
each the of a inother, for purpose building meeting-house

eachthat subscriber to such shouldEpping; agreement
take the of shares henumber should atfor,subscribe the
rate of dollars each; and the subscribers, intwenty-five

thereof,consideration to it to thepromised pay building
committee shouldwho be theappointed by subscribers, to
be them to theby of suchappropriated building meeting-

1842;thehouse, that theyear wereduring plaintiffs
such committee at a of theappointed meeting subscribers

March, 1842,at on the of at16th whichday theEpping,
defendant and werewas authorized to collect thepresent,
sums subscribed at such times as should see fit;they that
on that the committee the of Ord-day accepted proposals

to the house to abuild whichway according wasplan sub-
for the of which themitted, $1488,price plaintiff agreed

to that erected and finished thepay; Ordway building,
the made assessments of the sums to beplaintiffs..and

inat the times named the of whichcount, the defend-paid
ant and andnotice,had due then there became andliable,
in consideration thereof to thepromised pay plaintiffs

sums, demand;those on that theon 28th of Novem-day
ber, 1842, demanded the sum ofthey dollars,twenty-five
which the defendant refused to &c.pay,

The third count was for laid out andmoney expended
for the defendant’s use.

the trialAt the theissue,upon general plaintiffs pro-
duced a of the :tenorpaper following

Meeting“New House.

a theshare,At dollars we, subscribers,twenty-five agree
of shares attachedto take the number to our respective

and to for the samenames, on demand to thepay building
subscribers;committee tobe the theappointed by money,

raised on thewhen several toshares, be appropriated by
said committee in and abuilding finishing Congregational
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thehe erectedtosaid meeting-housemeeting-house;
near Corner.and located Eppingyear,present

”1842.February,Epping,
andpersons;was subscribed by thirty-fourThis paper

“under aeach, headed,column No.the ofnameagainst
the sum of all of whichset a waswasshares,” figure,

number of shares. The namethe ofdenotingfifty-four,
the and in the ofdefendant columnpaper,was uponthe

one, and between his name andthe thatfigurefigures,
“onewords,thecolumn, pew.”

M. Pike,a offered James one of thewitness,As they
executed andsubscribers, delivered to thehe having plain-

hea release of all claims havemight them,tiffs against
to beaccount of recovered in this andanything suit,on

andexecuted delivered to him a release ofthey having
which haveclaims himall they might reasonagainst by

this suit. The defendantof to hisobjected admission, on
interest;of but thethe court overruled theground objec-

and he testified hetion, that saw the defendant hissign
to thename and write the words andpaper, figure against

that the hadit; subscribers several at his house,meetings
ofsome which the defendant that aattended; chairman

chosen,and clerk andwere the business transacted by-
butvotes, -whether votesthe were recorded by the clerk

not, know;or he did not but he saw clerkthe sitting
at the table atand the times of thewriting Atmeetings.

ofone these the were aplaintiffsmeetings appointed
the defendantbuilding committee, and notbeing present

objecting.
The clerk’s record that or thatof of vote weremeeting

reasonnot nor offered for notproduced, any producing
them; and the defendant to this evidenceobjected of the

of the committee, but theappointment court admitted it.
Pike also testified that at some one of the atmeetings

thewhich wasdefendant present, Asa W. Ordway sub-
mitted proposals for thebuilding whichmeeting-house,
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inwere the and some contractcommittee,accepted by
into him for build-them,was entered between andwriting

inthe committee contractedhouse;the but whethering
and defendanttheir names or thebehalf, otherwise,own

did not know.
There also evidence that the waswas meeting-house

and finished about first of Decem-thebuilt by Ordway,
1842; 1842,that the on the first ofber, plaintiffs, May,

ten firstdemanded of the defendant the amountdollars,
demandedon his refusal toassessed, and, twenty-fivepay,

which thethe amount of thedollars, whole subscription,
leav-that he aboutdefendant refused to wasallegingpay,

he did outtown; and that soon afterwards ofgoing
town.

nonsuit;the defendant athis evidence movedUpon
eitherthat there was no sufficient evidence to support

and thecount, that there was a variance between contract
declared on and tothat which -the evidence tended prove;

cause wasmotion was denied the and thecourt,which by
ifthe the them thatsubmitted to courtjury, instructing

evidence, that the defendant sub-believed, thethey upon
the that the werescribed produced,, plaintiffspaper

andcommittee,the subscribers abyappointed- building
a be built near Corner,to Bppingprocured meeting-house

1842, find for thein the underyear they plaintiffsmight
count for the whole amount of thethe first subscription,
it did not that the contractedalthough appear plaintiffs

in name,the house their own or on theirfor ownbuilding
and without thataccount or responsibility, showing they

in the orsame,had or expended any thing buildingpaid
had reserved or offered to thefor, defendant, onethat they

that words,in the the “onemeeting-house; pew,”pew
defendant his name thethe sub-uponwritten by against

had effect of his’not the con-scription paper, qualifying
to take one share at and and$25,tract be rejected,might

anconsidered unconditionalthe subscription subscription
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share, and in andunder,for one be evidencemight given
inthe first count the all the mate-sustain ordeclaration,

of it.rial parts
inaThe found verdict favor of the forjury plaintiffs

defendant,The to thehaving excepted rulings,§25.
aside,verdict reasonto set the of thebymoved supposed

and reason of the erroneoustherein,error by supposed
instructions; and the of thelawquestions arising upon

to thiswere transferred court.motion

and for theStiCkney Christie, defendant. The testimony
was theof Pike not evidence of theproper appointment

as committee,of the since the subscri-plaintiffs building
had a whose it andclerk,bers was to record theduty acts,

records were therefore the ofwhose evidencehigher
Pike not the releases whichthem. was werequalified by

made.
did ThereThe evidence not the declaration.support

no evidence that the consideration of thewas promise
to Ordway.was the plaintiff’s promise pay

thatbad,second is it does notThe because allegecount
thedefendant signedthe subscription paper.

could be the on theaction maintainedNo by plaintiffs
incan mustmaintained,If action be it bocontract. any

of the other subscribers.behalf
is and the isThe second count verdictbad, gen-clearly

eral.

If the title isfor theBell, only defectivelyplaintiffs.
128;is aided 16 Pick.the defect the verdict.out, byset

409.6 Pick.
andcommittee ‘were by parol, parolThe appointed

and it doesof that fact was therefore sufficient,evidence
that the clerk a record.keptnot appear

Thea sufficient consideration. prom-The party proves
for theis a considerationi the sufficientse of associates
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of them.of each one The second count ispromise good
on this ground.

The with the choice of madecommittee,thecontract,
State,these the to sue. Burnham v. 8 N.partiesproper

H. 182. who acts as sue in hisOne ownRep. agent may
name.

This aGilchrist, J. action is to enforce con-brought
istract, made, said, defendant,as it the toby pay twenty-

five the adollars towards of inbuilding meeting-house,
which he thewould, terms of contract,the be entitledby
to one or suchshare, one the num-fifty-fourth part, being
ber of shares subscribed the whoby thirty-four became

to theparties enterprise.
becomes toIt were thewhonecessary inquire, parties

to the ?contract "Were or others entitled, athey upon
breach of to sue for ?it, andconsequential damages what
was thethe consideration which ofupon promise the
defendant was founded ?

The incontract is and is anwriting, agreement among
it,those to awho take definite number of sharessigned

in the atand to the rate of twen-proposed building, pay,
dollars a to a toshare, committee bety-five toappointed,

of the Thisthe undertaking. defendantdefray expenses
to thebecame a contract forsubscribing oneparty by

said,share. It is that theindeed, words,by inserting
“ thehis name andone between figurepew,” denoting

he inshares,the number of some limited orway qualified
the with but for thosewhich, words, theundertaking

him,to have to takewould seem andwriting charged
share. But there is somefor one difficultypay attending

such a because it is not in whatapparentsupposition, way
the thethose words of other words andmeaningqualify

; whether mean would takethey that he onefigures pew
in addition to the share, or whether he intended to make
the of a share to the conditiontaking of itsdepend upon
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ahim in the thehouse,to or condi-pewentitling upon
no cost;it should cost more than a shouldtion that pew

-words,and unless it can be out how the theirpointed by
or the indubitable force ofqualifyplain varysignificance,

it itthem,the contract as would stand without would be
reasonable to insist that its forceimpairedhardly they

all.and at his name and theBy writingmeaning figure
word,in the itshares,”column beneath the “No. must be

that he intended theto assume obvi-presumed liability
out the instrument. The additionalously pointed by

words must asbe unlessrejected can betheysurplusage,
shown to have a meaning.

these thewords the toRejecting then, beappearspaper
evidence of a contract between the several sub­parties

it, that each shouldscribing the sum hissetpay against
name. Each contracts and with all the andothers,agrees

an,breach of hisupon becomes liable inundertaking,
action at the suit of the others for It was sodamages.

inheld v. 4Harris, N. H.George 533.Rep.
But it is said, theperhaps upon of cases citedauthority

thatthere, the agreement was made betweenalthough all
the subscribers one ortogether, them,more ofyet any

advanced for thehaving inmoney purposes contemplated
athe sue foragreement, delinquent hismight justparty

share. Such thewould, be itperhaps, case, but does not
the evidence that the had been so ad­appear by money
Bryantvanced. v. Goodnow, 228;5 Pick. Soc. v.Cong.

6 N. H. 160.Ferry, Rep.
canNeither these maintain the action theparties upon

that the indefendant, common withground others, prom­
ised to the to such as should be thepay money appointed

committee; inthe cases which others than thebuilding
to the contract are authorized to thoseparties sue, being

in which the contract is made for theonly benefitexpress
such 1 4,of third Pl. notes,Chit. andparties. (10th

Am. ed.)



ROCKINGHAM.158

Chesley.v.Moore

entitled to the contract.Such are the sue uppnparties
each is is theconsideration which boundThe by promise

Thecontribute the commonof the others to to object.
this;Harris andof v. establishescase sufficientlyGeorge
incases,illustrated numerous whichis,it moreover, by

a immoral orfor common notobject,persons, uniting
aofobnoxious, as, instance,for the releaseotherwise

whpof those so imitedebtor from the several claims
thehas been in consideration ofheld,for his eachrelief,

and bondothers,of the to a substantialundertaking fide
the terms of their mutualwith agreement..compliance

2 T. R.Bennett,v. 763.Cockshott
isBut a different consideration set in theup declara­

settled that thetion, and is a rule consideration ofit well
laid ina must be as the declaration.provedpromise

8 H. 155. For these causesv. N. twoMartin,Knox Rep.
set aside.must beverdictfihe

theseem that Pike releases whichwas,It would by
in He canto the case.were exchanged, qualified testify

thewhat nor canrecover,plaintiffs maynothing bygain
entitled, in the event of their in thebethey failing action,

him for however the factcall upon indemnity, mayto
been.have previously

fact a clerk a memorandumdoes the that keptNeither
of the which the subscribersof the proceedings meetings

torender it them thoseproveforheld, necessary proceed-
is in sense amemorandum. It nothat legalbyings

as some-serve no other thanrecord, would purposeand
in aid of his orto refer to memory,for the clerkthing

rememberThe couldits deficiencies.to supply witness
for theand itsuch wasaid, competentwithout perfectly

the facts that evidence.to prove byplaintiffs
New trial granted.


