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notwe are of onlythese considerations opinion,Upon
itthis but thatverdict,that it is not to set asideour duty
aassume sucha of our should wewould be violation duty

so. itas to do Ifor rather want ofdiscretion, discretion,
itin is notcase,to a new thisis not our trialduty grant

a trial.our to newright grant
on the.verdict.Judgment

Bridge & a.PortsmouthDover v. The

of 1882 did notof this court under the statutechancery powersThe
If hadchancery jurisdiction. powerit to abategeneralacomprise

nuisances, injunctions topowerunder the to issueit must have been
quere?power,it under thatinjustice; hadwhetherprevent

nuisance, groundupon the thatmaintain a bill to abate acannotA town
privatein theaffected their interests. Asinhabitants areindividual

owners;rightshas anda similar with otherproperty,of townownfer
abatement,owners, allege particularto maintain a bill for must somesuch

generally.thebeyond by publicthat sustainedgrievance
authority legislaturesacts of the of Maineseparateof and PTew-Under

Hampshire, Bridge bridgeof Portsmouth erected a tollproprietorsthe
river, from the of in toPiscataqua bank the river oneacross the State

Dover,of asbank in the other. The of abovethe town owner wharves
inhabitants, having naviga-of its as ofrightsand in behalfbridge,the

river,tion, &c., brought equitya bill in against proprietors,in the the
may enjoinedthey supportingbe from further main-that andpraying

—Held, that the bill could bebridge; not maintained.taining said
wharves,not, of appearof does as an owner to havetown DoverThe

any injury bridge,the other than is common toby such assustained
like property.ofprivate owners

State, itbridge being authorityerected under color of of the if beThe a
nuisance, proceedingit would seem that for itsproperthe abatement

warranto,quo byan inbe information the nature of institutedwould
eral; or,or,attorney-gen byon if thisgrand jury;the indictment the

estoppedis in of theby grant, byits then the courtsproceedingsState
United States.
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So such prooeeding Dover,lie in ofwould favor the town of theupon
ground that the ofbridge passage upobstructs the vessels of thewar
river.

Equity grantwill an injunction onlyto a nuisance inrestrain easeswhere
the fact clearlyis made out.

grants,The ease departureno such from the in the orpositionshows
manner of of bridge,construction the it can be held to bethat not

granted.erected within the If havepowers there been variations of
character,asuch plaintifls any specialand damagethe have sustained

others,thereby, privatenot a suit.they maycommon to have
legislatures navigablebridgesState of themay authorize the erection over

limits, powerswaters within their if the and action of therespective
objection. sovereigntyUnited States no The entire suchinterpose over

legisla-of Congresswater’s the in theStates is vested and several State
tures.

States, confederation,independentAs the of IÑTew-and even under articles
buildinga forHampshire might compacthave madeand Massachusetts

Piscataqua, thoughsuch a the itbridge they expedientas deemed over
;to of river the inhabitantsimpeded navigationsome extent the the and

consequential damages.forabove would have no claim
Massachusetts,having rightsMaine the of the acts of USTew-succeeded to

Maine, valid,Hampshire bridge,ofauthorizingand the erection the are
objection.unless the interposesof the anconstitution United States

States,invalid,Those being compactacts are either a between ornot as
with,being byas in or powers givenconflict an obstruction to the

Congress, regulatethe of com-constitution the United toStates to
merce, duties,to lay navy;and providecollect and to and maintain a
and legislationthere has been no of in ofCongress, the formation

otherwise,treaties or orrenders the erection continuance of thewhich
bridge unlawful.

ofgrant power Congress regulateThe to to not of itselfcommerce does
tooperate erecting authorizingrestrain States from or the oferection

structures, dams,such as andbridges upon navigablethe waters within
limits, impede,their may particular place totallywhich or even in a

vessel,passagethe of legitimateobstruct a if no legislationactual of
Congress is contravened.

In exercise of that power, Congress maythe regulationsmake rules and
extent,necessarily,willwhich to some control and State actionrestrain

rivers;authorizing upon navigable Congressobstructions but cannot
&c.,bridges, bydeclare erected State in con-authority, the absence of

flicting legislation of nuisances,toCongress, be or prohibit their further
continuance. In Congress legislatesuch case must toreferencewith

existing ofthe state things rightsand of property.
14YOL. XYII.
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travel, &c., design orif, accommodating thepretence ofBut under the
destroy commerce, orbridge impedeto orprincipal of a wereeffect

States,authority byof it wouldobstrucfrany lawful exercise the United
nuisance, ought wayin some toa which be abated.be

inforth, is,bill as amended set that there partlyThe

thearm ofand in State of anMaine,this State thepartly
centreitsriver, said Statesorsea, Piscataqua dividing by
townDover, ;in the ocean that thetoPoint,Bloodybelow

onDover,said town ofis situated belowof Portsmouth
sea;thenear its outlet toriver,of saidsidethe westerly

is saidDover situated above Bloodythe town ofthat
;a of saidOoeheco, that,branch Piscataquaon thePoint,

hasPortsmouth,United States,laws of thethe longunder
district of Portsmouth,of for thethe sole entrybeen port

dis-in saida ofhas been port deliveryand Dover long
far as thethe sea assaid from; rivers, upthattrict

everDover,certain wharves in haveand“Landing,”
the ofand a under lawstime,forwaters,been tide long

;andfor other vesselsStates,United navigable shipsthe
has been a free andriver always pub-saidthat Piscataqua

State;of this that thefor all citizens Unitedlic highway
sums of for the im-largeStates have expended money

of and Berwickand the Cocheconavigationprovement
Point;above saidriver, that,saidbranches of Bloody

set in the saidbill,forth riverto the grievancesprior
and ves-at all times be easily safely bycould navigated

; thethat inhabitantsand of everysels boats description
the United hadStates,licensed byDover, being dulyof

suchto to andstill ought enjoy navigationandenjoyed
let or hindrance;of Dover without thatfrom the harbor

in feeis seized of certain wharves,of Dover atthe town
the from the use ofadjoining highway,said “Landing,”

and over said river saidfreights passingwhich vesselsby
and that said town and itshas made gains;town great

had and bybeen greatlyinhabitants benefited advantaged
said the"river,unobstructed ofnavigationthe free and
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free and natural ofuse, channel,and whichflow, current,
tothey ought have.continually

That the of the aPortsmouthProprietors Bridge, body
thiswithin withincorporate State, have, years,twenty

without andbuilt, still saidcontinue, betweenright,
Portsmouth and the of Maine,town in acrossKittery,
said andriver, below said aPiscataqua Point,Bloody

which obstructs the ofbridge; greatlybridge navigation
said isriver, destructive of life and aand isproperty,

nuisance to said Dover, inhabitants,its and otherpublie
citizens of the State; that said have contractedproprietors
with Lewis to fill a of theIlayes channelup portionlarge

said inof river this at and nearState, said andbridge,
there to sink in said river stones andoflarge quantities

;which cannotrocks, be removed that insaid Hayes, pur-
of his hascontract, theresuance so sunkalready large

of stones and as fillso to saidquantities rocks, channel,up
threatens further do;and so to the navigationwhereby

said the andriver,of between harbors of Portsmouth
Dover, has and will further difficult,become dangerous,
and to lifedestructive and and bewillproperty, wholly

and said river and unsafebecome inconvenientdestroyed,
inhabitants,for said of Dover and its thetown and citi-

same;zens of this the allState which will be tousing
andthe nuisance of the and allpublic damage plaintiffs,

nearothers said andriver, them of theirresiding deprive
in and ;to said river and that saidrights corporation pre-

that aretend authorized to erect and maintain saidthey
an act of this in 1819,State thebridge, by passed year

anand act of the inState of Maine the year 1821,passed
that thebut insist that said actsboth areplaintiffs

the constitution the Hnited andof inagainst States, vio-
lation of treaties of the Hnited States, &c., and that
neither this nor the ofState State Maine has toauthority

the construction of such a within its ownpermit bridge
territorial much less to its extensionjurisdiction, permit
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such State’sState,in the other withoutthe bankupon
consent.

fromthe defendantsforThe bill process enjoiningprays
main-and from furtherriver,in saidstonesso depositing

relief.and for furthersaidtaining bridge,

bill, save thatthe statements of theanswer admitsThe
Point isBranch abovethat said Cocheco Bloodyit denies

ator vessels of exceptfor boats any description,navigable
of small andsize,and then for vesselswater, onlyhigh

thevessels, tolicensedthat coasting belongingstates
as the tideat such timesDover, still,of per-inhabitants

said to Portsmouth harborand fromto landingmits, pass
as to title ofelsewhere; and alleges ignorance anyand

in and as to benefitwharves,the anytown of Doverthe
have had the freeand its inhabitantstown by naviga-said

the river.oftion
states, that from the settle-answer further earlyThe

athere hasthe beencountry publicment of highway
river, between the towns of andPiscataqua Kitteryover

has the main road for the con-which beenPortsmouth,
;the mails of the United States that toof theupveyance

crossed meanssaid river was of1819 by ferry boats,year
was inconvenient,method of crossing expensivewhich

and dangerous:
and aconvenienceThat necessity requiredpublic bridge
said for the andriver, towns,said betweenacross safety

of travel and said mailstransporting uponconvenience
in the 1819and that thisyear State, ansaid highway; by

created theits of Ports-act of legislature, Proprietors
a with sobody corporate,mouth toBridge, authority

maintain such a between theand townserect ofbridge
and and between the main landPortsmouth, andKittery

“Portsmouth,in and with theIsland, toHam’s buildright
maintain a across saidand river com-Piscataqua,bridge

at on the of said river betweenany place marginmencing
in said and the ofwharf, townPortsmouth, New-Bindge’s
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andington;” an act of the Maine,of theby legislature
same were to erect and maintainproprietors empowered
a over saidbridge river, between said towns of Kittery
and Portsmouth:

That after acts,said assaidaccepting proprietors paid,
compensation for the loss of the income of the ferry,
$4,000 to the thereof;owners and in 1822,the atyear

erected a ingreat accordanceexpense, with thebridge,
ofprovisions acts;said and ever since, at further great

haveexpense, maintained said to the tollsbridge, subject
authorized ;said acts that said is ofby greatbridge utility
to all citizens of the United whoStates have occasion to
cross said inriver, and the ;mails thatconveying public
the of said between the mainportion land inbridge
Portsmouth to Ham’s Island is five hundred feet in length,
and is constructed awith draw of convenient width for
the merchant vessels that havelargest ever been in the
harbor of Portsmouth to ;and and thepass repass length
of the of the from saidportion bridge island to the

shore is seventeen hundredKittery and andfeet, isfifty
in some thereofportions infeet from theseventy height
bottom of the channel of the river, and rests upon posts
framed into driven intopiers the bottom of the river:

That said was constructed with abridge draw originally
wide,feet which thethirty-three have causedproprietors

to be withoutopened for the ofdelay all vesselspassage
having occasion to it;pass through also with two piers,
one above and one below the draw, convenient and safe
for vessels to moor to, until wind and tide should favor a

andconvenient safe it;through also thatpassage the
vras so constructed thatbridge at least in one boatsplace

and could at allgondolas times withpass and thatsafety,
there was aoriginally convenient arch, feet wide, in-fifty
said of sufficient dimensionsbridge, to all boats,permit

and smallgondolas craft to it;pass andfreely through
that the of thejustices superior court of New-IIampshire

the of saidapproved plan before it wasbridge built:
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certainofin at theThat 1826 said requestproprietors,
thearch toand saidothers,citizens of Dover enlarged

madeand it and said drawfeet,of betweenwidth seventy
thefeet,the forof width of seventytwo other open spaces,

1825 saidcraft; and in pro-and otherof boatspassage
andHam’s Islandthe draw betweenprietors enlarged

aandfeet,of securely placedto the width fortyButtery
theinit; and 1828 they enlargedand nearabovebuoy

the widthIsland toand Ham’sPortsmouthdraw between
feet:of thirty-eight

andand draw somewhat obstructsaidThat bridge
high-andriver,in the uponvessels passengersdelay t^e

constructed,is sothat theover the but bridgeway bridge,
as .cause the leastso to possibleand the draw managed

thousandinconvenience; that vessels of oneanddelay
the of saidcan draws bridge;tons pass throughfreely

have-no that vesselsdefendants largerthe knowledgethat
■ Portsmouth,the harbor of exceptever frequentedhave

onethe aboutcome towar, navyof which yard,vessels
; that have informed thatthe theymile below bridge l?een

such sizesaid harbor of thathavesteamboats frequented
said but for whichnot bridge,could throughthey pass

Point, butthe river near to Bloodypass upthey might
thebeforenever heard of their so bridgedoingthey'have

;do since and that ves-or to soerected, attemptingwas
,-séls said draws of muchcanand steamboats pass through

within severalCocheco,than can thesize navigatelarger
where, theDover complainantsmiles of Landing, allege

:own wharvesthey..that
of the river and other causes,to theThat, depthowing

secure, and and main­to make the keepin bridgeorder
and of their char­tain it within the provisions obligations

advised to causethe defendants were stones to beter’,
into the river at one under saidthrown point bridge;

directed their B. March,Nathanielagent,whereupon they
done;cause same to be who contractedto the with'Lewis
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onethe river for said purposethrow intoto soHayes
summerin theand saidstone; Ilayes,thousand oftons

intothrowdidcontract,said1840,of in ofpursuance
which,stone,said hundred and tons ofriver six ninety

;ed butthe wvasthe contract dischargpurpose,answering
of skilfulthat it in the judgmentshould become necessary,

and main­and for theexperienced preservationengineers,
totenance further depositof said designtheybridge,
should thethat,at saidstones ato construct pier point;

said at said become necessary,construction of pointpier
anddraws,and sofrom the archwill be so far distantit

are informed andwater, that theywide is the ofpassage
obstruction; andnosuch would formbelieve that pier.

easeeffect thecausethat said does not uponanybridge
and of said river.facility navigating

andevidence of the ownershipThe plaintiffs produced
of the wharves stated in the the characterbill,occupation

the Cochecoand of the rivernumber vessels navigating
at saidto Hover the of vesselsLanding, building landing,

andevidence of the dimensions con~with position, plan,
theof the and of thestruction currentsdepthbridge,

river, the of the and Cocheconavigation Piscataqua
; andof the Unitedrivers appropriations expenditures by

theto the of latterStates government improve navigation
of,of theriver; and obstruction effect andupon, danger

caused thein bynavigation bridge.
The defendants their charter, with evidenceproduced
the the theof of courtby judges ofapproval, superior

of the which theNew-IIampshire, Wasplan upon bridge
constructed, of alterations in said to meet thebridge,

and desires ofwants the of Hover and other townspeople
as in answer;in the set forth the and evidencevicinity,
thein rebuttal as to effect of the bridge upon navigation,

to such alterations.especially subsequently

and P. R.C. forFreeman,W. Woodman the plaintiffs.
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of has and intereststhat the town Dover rightsAssuming
in the the entitled to andrivers,of protection,navigation
that the of defendantsand intended thedoings doings
are andinterests,such and are atoprejudicial wrong

hasnuisance the or the the courtto to public,plaintiffs,
jurisdiction in relief andgrant by injunction,toequity
prevent the 1882,mischief. offuture Statutesimpending
R. S. 171, 7;sec. Eden ch. and ch.1, 1, 2,Inj., 147,p.
11; Case 2Barnard, 182, 183;Lord cited Ch.Har. Pr.of
1 Fonbl. 231, Att’y v. Anstr. 603.Eq. Richards,Gen’l

The continuance of a isnuisance a ofground complaint,
and the nuisance be abated and tomay demolished, pre­
vent future 1 Com. Action the Caseinjury. uponDig.,
for Nuisance, D, 2;B, 1, 61, E, do., Quod permittat,
A. B.; 5 Case;Co. R. 101, Penruddock’s 2 460,Salk.

;Portsmouth Harbor­ 6 343,Exc. v.Att’y Gen’l Burridge;
Parmeter;Att’y Gen’lv. Att’y Gen’l,Parmeter v. 10 Price

350-464.
This itscourt, then, under topower grant injunctions

to asprevent injustice, has ajurisdiction preventive
remedy.

The does notjurisdiction theupon characterdepend
of the on matter thebut the of suit andparties, the

Newcastlev. Prior Falmouth, andremedy sought. otherof
citedcases in 79-81;Law TractsHarg. Att’y v.Gen’l

Richards, cited in Eden ;on 158­XI., EdenInj. onp. Inj.
162, ;163­ sec. 924.Eq.,Story’s

and encroachmentsPui’prestures upon navigable rivers,
to the of his havemajesty’s ininjury ports, always, Eng-
land, been .abated and removed by com-judgment upon

79-81;Law Tractsplaint. Case 14Bristol, E, 1;Harg. of
20 1;Case MenRavensroad, E, Case Newcastlev.of of of

Prior Tinmouth,Par. 5 Car. 1.Cases,of
The evidence shows and interests of therights town of

in theDover of the rivernavigation Piscataqua, which
the defendants have and further threatened.injured,

4;Hale de Jure ch. ch.Maris, 11, 36.6,Harg. p.
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andthe termswithinThe is not constructedbridge
authorizingof New-IIampshire,restrictions of the statutes

conditionsor theits as toeitherconstruction, position,
navigation.forproscribed preserving

ordivest impairtobeThe statute will not presumed
explicitlyit so mostunlessorprivate rights property,

impliedwith the; construeddeclares it must therefore be
shallcondition that no or local berights infringedprivate

or injured.
beyondhas noThe statute of New-IIampshire operation

that theState;the limits of that it must therefore imply
builtthe bridgeState of Maine would consent to have

assent.nothat State. But Maine has suchinto given
to heramenablehas created aShe distinct corporation,

alone,’ New-IIampshireand with which thejurisdiction
and unite.does not cannotcorporation

Statesthe of the twohowever, that actsAdmitting,
to the 'and that grantbridge, New-IIampshire mightapply

andall exercised inthe powers maintainingconstructing
nohas There has been grantthe she not done so.bridge,

andto the and the furthernuisance, impedimentswarrant
This isobstructions threatened this bridgeby bridge.

aa as can publicnot such structure authorized overbe
a to use.river which different States havenavigable right

XL,403,2 XII.402,Domat Art.
au-could alonenor MaineNew-IIampshireNeither

andthorize the of this the separatebridge;building
it,of the two asStates, takengrants together, authorizing

asvoid,are the of the ofprovision constitutionviolating
States,the United which denies to the States toliberty

intoenter orcompacts each other with-agreements with
out the consent of Congress.

Whatever cannot abe effected the of sin-by authority
State, cannot, without the assent ofgle beCongress,

effected the or concurrent orby joint authority, express
of ortwo more States. Such a concurrence anisimplied,
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agreement between States within the ofintent the consti-
tution.

But were the within the State ofbridge New-wholly
invalid,the act ofHampshire, that is and toState void

authorize its erection.
The act/' is to the ofrepugnant constitutional powers

to regulate commerce, to toCongress collect duties, pro­
vide and maintain a to for thenavy, provide general
defence, toand each State from isprotect invasion.' It

and into conflict therepugnant with exercise of the
of thepowers ofgeneral to establish portsgovernment

and andentry delivery, revenue,respecting navigation
trade,and and treaties with nations. McCullockforeign

4v. Maryland, 436;Wheat. v.Gibbons 9 Wheat.Ogden,
;189­ Ostrom v. S. Bank, ;U. do. 865-867­ Brown v. Mary­

449;12land, 419;Wheat. Weston 2Charlestown,v. Pet. ­
v. 3Harris Dennie, 292;Pet. Dobbins v. Com’rs Erieof

16 Pet. 435.Co.,

I. Bartlett, with whom was Hacked, for the defendant.
One is, whether this is such a aquestion nuisance that

can interfere.private party
The court has no of injurisdiction the case chancery.

The ofjurisdiction court,this iswhich itchancery given
R. S. 17.1, secs. isby 6, 7, limited. Parsons Parsons,v.

7 N. H. 309.Rep.
In other isStates in cases of nuisancejurisdiction given

expressly.
The that theplaintiffs contend court has jurisdiction

under the to' issue writs of thispower injunction; but
is be toto exercised administer a inpower only remedy

cases where the court inhas jurisdiction Wechancery.
find ’case tono the contrary.

If the court has in thisjurisdiction matter generally,
the town of Dover has an common law.atample remedy

The oftown Dover cannot come here as a public prose-
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show an injuryunlesscome here theycutor. cannotThey
no such injury.case showswharves; and theto tlieir

to in the argumentof plaintiff’sAll cases referredinjury
thesustained bythose public.are

anfee,in onlyno seizinThe have provedplaintiffs
occupation.

the of prose-A is not privatenuisance subjectpublic
Riveris sustained. Charlescution unless damageprivate

Pick. 444.v. Warren 7Bridge Bridge,
nui-toin relationis orWhatever arguedsuggested

thethe of bill.sances is not within scope
arecharactera ease of thisinConsequential damages
v.Thurstonthe anot of private prosecution.subject

1 Pick.Marsh,220­ v.;12Hancock & Mass. Callendera.,
418.

not anis injurywhether thisThe ask bridgeplaintiffs
if the sovereign powerasto and. answerinterest,their

be consequen-which mightcould make improvementsnot
tially injurious.

to theAll the which ever came plaintiffs’navigation
comes there still.wharves

char-limits of theThe is constructed within thebridge
the them require,than vesselster, with draws larger using

the ofthe justicesand to byaccording plans approved
court.the superior

of the cases cited the intimatesby plaintiffsNeither
itsthat one not make a in ownState may jurisdic-grant

and another make anothertion, grant.
the to thePomat, cited that grantby plaintiffs prove

aa across isriver,authorizes- directlybridge only good
to a be erected acrossshow that mayauthority bridge
water; but old Col. Prink is betternavigable authority

ahow should built across thebridge be Piscataqua.
of the two States are notgrants compactsThe.several

States. Thebetween taken theground by plaintiffs
would aStates from erecttopreclude granting authority

the middleto of the stream.bridge
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Parker, C. J. The 9th ofsection the statute of De-
-cember 29, which1882, was in force when this bill was

filed, togave this court in caseschancery jurisdiction of
gifts, grants, devises, &e., ;for charitable uses and also in
all cases trust,of fraud, accident, or mistake; cases re-

the of the concernsspecting ofadjustment copartners,
joint» in common,and tenants where there is nottenants,
a and sufficientplain, the rules ofadequate remedy by
the common law; with to decree apower specific per-
formance of contracts; and make alltoexecutory power

andequitable anddecrees, ordersnecessary judgments,
to into theproper effect Itcarry powers thereby given.

also authorized the court to writs ofgrant injunction,
whenever the same should be tonecessary prevent injus-
tice, and of theany to issue writs ofjustice court, injunc-
tion to orstay waste until the end of theproceedings
next term in the unless sooner dissolved. And itcounty,
enacted that the and thus vested inpowers jurisdiction
the court should be exercised to the establishedaccording

of as far asprinciples should withchancery, be consistent
the laws of the and inState, with the usualconformity

of in likepractice cases. ofchancery Laws November
session, 1832, 75.p.

Some addition has since been made to this jurisdiction,
but which to be material to thenothing appears present
case.

It will be that this al-readily jurisdiction,perceived
does not athough extensive,very comprise juris-general

diction in have~We had occasion to thatequity. wesay
no to a settlement ahad marriedjurisdiction compel upon

woman whichout of came to her descentproperty by
the that branchcoverture, ofduring equity jurisdiction

and not ofseparate, within thebeing’ comprehended any
of in the 9statute 1832. H.grants of N.power Rep.

309, Parsons v. Parsons.
There is no of in relation to nuisancespowersgrant by
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it mustexercised,name. If such a bejurisdiction may
under the to issue tobe power injunctions prevent injus­

and it branch of theis to this thattice, powerequitable
in this case. The of athe plaintiffs appeal jurisdiction

isof nuisances treated of Mr. Jus­court overequity by
2tice under the title of Injunctions. Story’s Eq.Story,

2See, also, 379,secs. 920-928. Johns.Jur., Attorney-Gen­
Co.; 144.v. UticaIns. Mitford’s Pl.,eral Jeremy,by
an is ofThe office of in that re-generalinjunction

measures;straint to isfurther but it thatstay apparent
unless extended that it is not anoperationbeyond appro-

infor of thispriate remedy any grievance complained
If the thecase. of defendants be a nuisance, asbridge

the there has no timebeen when theplaintiffs allege,
could havecourt restrained the defendants from erecting

it It was erected and in useby preventive process. long
this court hadbefore to issueany authority injunctions.

to restrain theAn defendants frominjunction repairing
or othersit, so,or to do unlessit, some-using permitting

done,else would make awas it worseprobablything
than it is tonuisance be now.alleged

contend that thetheBut remedyplaintiffs by injunc-
nuisancein cases of extends to abatement also, andtions
in the eases cited seem to sanctionsome thatexpressions

when theexamined,criticallyalthough, injunc-position,
fartherto have restrained anderections,seems thetion

to have been aof abatement measuredecree ofseparate
relief.

are of andnuisances two kinds, public private.Again,
of courts of over nuisancesThe jurisdiction equity public

to those which arenot such,is only strictlyapplicable
extends also to encroachments oruponbut public rights,

2called Jur., sec.purprestures. Story’s Eq.property
of the is said921. The to be theirjurisdictionground

andto a more thanability complete perfectgive remedy
inis attainable at order to mis-law, prevent irreparable
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and also to and liti-vexatiouschief, suppress oppressive
2 925. The mode ofgation. Story ordinary proceeding,

a isin the case of annuisance, informationpublic by
filed the “The instances of theattorney-general.by

however,of the court, rare,are isinterposition (it said)
confined toand informationsprincipally seeking prevent-

“Theive relief.” of or inquestion nuisance, not, must,
adoubt,cases of be tried and the willby jury, injunction

as thatnot, decided;be or is theandgranted, question
in exercise of itscourt, the direct thewilljurisdiction,

anmatter to tried and itsindictment,be reserve de-upon
2cree thisStory’s Eq. court,Mayaccordingly.” 923.—

in statute,clausó theunder the thegeneral authorizing
aof exercise of this de-injunctions, jurisdictionissuing

and a nuisance ?abatescription, public
If had awe orgeneral equity jurisdiction, express ju-

in cases of nuisance,risdiction we usemight undoubtedly
to thatan into effect injurisdictioninjunction carry any

manner in which it is used in other courts. But the
is, whether the to issuepower toquestion injunctions

confers of itself over all theprevent injustice jurisdiction
matters in which that is the usual remedialsubject pro-

It is clear nocess. that we have to issuepower an
to restrain a fromhtisbandinjunction possessiontaking

of the of the until he makes awife settlementproperty
her. But it that,be inupon answered, thatmay having

case no to decree a settlement, thejurisdiction common
law of the exists,husband and that no isright injustice

therefore, thedone, reduction of theby into hisproperty
without a settlement.possession

thathowever, the court hasAdmitting, plenary juris-
under itsdiction, to issue topower injunctions, grant

relief in nuisance,eases of anotherappropriate question
ariseswhich whether theis, are entitledplaintiffs to main-

a in thistain bill case. have noThey ingreater rights,
this than individualrespect, any owner of property
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The corporationaffected in like manner the bridge.by
of the inhabit-theclaims and rightsto protectrepresent

affectedofants of the town are owners property bywho
suchthe the cannot vindicatebut anybridge; corporation

it aunless be in some case where corporate dutyrights
exists. in itsheard,the town bePerhaps might corporate

where endan-the health of the wascapacity, community
a or where benuisance, otherwisegered by they might

into reason of andsubjected expense by pauperism, any
case noth-other Butinvolving corporate responsibility.

of character in andthat this the towncase,ing appears
cannot maintain the onbill the that individualground

ininhabitants are affected their interests. Muni-private
in maintain inEngland suits cer-maycipal corporations

ortain cases to vindicate prescriptivecustomary rights,
here of the statute,are the creaturesbut such corporations

statute confers, subjectwhich the andthehaving powers
duties. No exist,certain toappearsto rightprescribed

of the to that thethe inhabit-corporation,on part allege
accustomed to exercise certainhave beenants privileges,

a of them,there has been violation theand that entitling
ato sustain suit the Ifagainstcorporation aggressor.

is in its orinjuredtowm ofcorporatethe rights, rights
seek a as ait may remedy corporation.property,

to the ofbe ownersThe wharvesappearplaintiffs
and claim alimits,their to main­corporate rightwithin

also. theon As ofthe bill that ownersgroundtain
the have similaraffected they rightsby bridge,property

andowners,other maintainthose by maywith possessed
an individual be towhere would entitledin casesa bill

But ana for a like individualgrievance.such remedy
athe abatement of nuisance,maintain a bill fornotcould

unlesscourt has to abate injunction,if power byeven the
thatsome beyondhe could allege particular grievance

14 R. 565, 579,the Conn.generally.sustained publicby
cited;and casesCompany,The Hartford,v. BridgeBigelow
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Smith; 8146, 156,8 Cowen’s R. v. Simons’ R.Lansing
v. The London193, Railway Com­Spencer Birmingham

; 272, v. Smith. As ando. owner ofpany­ Sampson
does not that thewharves, it sustainappear plaintiffs any

than such as isthis other common to allinjury by bridge,
other owners of of that it;affecteddescriptionproperty by

consideration whetherand it deserves sustainthey any
as entitles tosuch them this mode ofparticular injury

an individual sustainsredress. If a aprivate byinjury
has a annuisance, he on theaction case. Butremedy by

writ permittatthe at is andprosternere, law, obsolete,quod
court ofa must have' a case it toequity beforespecial

itsauthorize interference.
ThisAgain. has been erected under color ofbridge

ofthe this State. If the has beenauthority authority
can interfere on ofpursued, equity theapplicationthe.
? The if one is sustained theplaintiffs injuiry, by plain-

istiffs, direct,not but Their hasconsequential. property
Ifnot been taken. it true,were as has been thatalleged,

has notthe been erected in inbridge the place specified
so that thecharter,the could not itscorporation justify

erection as the or the indi-against government, against
vidual ofowners the land which the abutmentsupon
have been are the entitled to thatplaced, plaintiffs take

in this andobjection demand its abatement?proceeding,
the be a itnuisance,If seems to be so because itbridge

andinterferes with to have thepublic character ofrights,
a nuisance. and of thispublic May rights charac-wrongs
ter be asserted the and tried theirby plaintiffs, upon

this ? Thein suit cases cited thebyapplication plaintiffs
the arein of bill instituted thesupport byproceedings

or some foundedcorporate city,attorney-general, by upon
citizens.the of its If this wererightscustomary bridge

be as ato would seemnuisance, it thatregarded public
forthe its abatement, if founded theproceedings upon

of anlaws the State, should be information or complaint,
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of filedwarranto,in tbe nature quosome proceedingor
indictment theor an by grandthe attorney-general,by

underto the consti-was bo soughtIf the remedyjury.
similarStates,Unitedof the proceedingsand lawstution

state should be heldunless the to behad,bemight
that what hadto beenits erectedallegeby grantestopped

a nuisance. Butthe wasin of grant proceedingspursuance
instituted thecase be byin such might attorney-general

ofin the courts thatStates, government,of the United
andistrict indict-attorney.the Possiblyand byperhaps

Thein courts. ofment lie those Mr.languagemight
in aBaldwin, in Atkinson v. cited subse-Savage,Justice

ahasof this toparticularopinion, applicationpartquent
the questions.preceding

in for thehas the argument plaintiffs,It been alleged,
itnuisance,is a because obstructs thethethat pas-bridge

isthe river. It clearof vessels of war thatup verysage
whichis not a individual or townground upon anythis

for its as aabatement,institute nui-could proceedings
no other. It bo doubtedif there were whethersance, may

maintain acouldthe state authorities bill thatupon
alone.ground

of anfrom the introduction amendmentBut to the
and forth certain treaties, ofbill, &c., thesettingalleging

from theStates, and course of theUnited itargument,
thebe inferred that are contem-plaintiffsmay perhaps

in the case,some ulterior if failproceedingsplating they
; and mainhere as the nuisance or hasquestion, not, been

it is not to into a fur-perhaps expedientfully argued, go
of thether consideration questions already suggested.

ofare desirous the matter aWe in ifplacing weshape,
which will the the ofmay, give plaintiffs benefit any

to whichother they themselvesopinions may suppose
entitled.

then, for theAssuming, of this examination,purpose
that we have and that the iscomplete jurisdiction, bill

VOL. XVIX. 15



STEAFFOKB'218

Bridge.v. PortsmouthDover

a onebrought by competent whichparty, principle gov­
erns the case that will' anis, toequity grant injunction

a.nuisance, inrestrain cases where isonly the fact clearly
made out determinate and 2upon evidence.satisfactory

1924, a;Story’s Tur.,sec. Select CasesEq. Cooper’s 333,
Hobart;343, Earl v. M. 179,3 and KeenHipon 169,of

;C.­ and ofS. we are that this cannot beopinion bridge
to a nuisance on theheld be case before us.
isIt shown to have been a chartererected virtue ofby

28, 1819,the ofState Junegranted by New-Hampshire,
and a the 23, 1821,charter from State of Maine, June by

of sameeach which the were made a corporationgrantees
the ofname of the PortsmouthProprietorsby Bridge,

erect aand authorized to across thebridge Piscataqua
town of inPortsmouth,river between the New-Hamp-
of in Maine.shire, and the town Kittery,

to itAn referred is that was notobjection already
in the where the and it iserected chartersplace specified,
also in athat it was not manner.builtalleged proper

theBut we do not find such fromvariationany place,
such from the in the mannernor ofany grantsdeparture

that can hold thewe that 'actual erection wasbuilding,
within the and thatnot the waspowers granted, bridge
erected It isthus not thatwithout authority. pretended
has an entire from thethere been speci-departure place

a inIf there has variation the in somefied. been place
or the has been erected,bridgeparticulars, improperly

the have aand sustainedplaintiffs special damage by
of the not followed,reason been whichauthority having

others,common anot to have suit.mayis they private
is that the is afurther nuisance be-It objected, bridge

the of theit obstructs rivercause navigation Piscataqua
the Dover.town ofbelow

of caseThis the itself inpart two onepresents, aspects,
reference to the of the andalone,stateshaving power
the the of the commonraising objection upon principles
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ofinto consideration thethe otherlaw, operationdrawing
the ofthe United andStates,the constitution of powers

hasmatter. Itrelation to thein their subjectcongress
thatin first much atbeen the place, very large,argued

the com-is a of theuponthe nuisance principlesbridge
the a andlaw,mon because cannot obstructking port;

is thethen taken that from itwhichobjection legislation
isderived its existence to the of con-repugnant powers

andcommerce,to collect &c.duties,regulate laygress
thatThere is evidence the free of riverthenavigation

is obstructed to extent the Asome bridge.by bridge
well erected there such ancould not be without having

ofBut the the thiseffect. first part excep-argument upon
thatseems to the fact the do nottion overlook grants

the states,from the of butemanate executive authority
and authorities thereforefrom the department,legislative

of the crown doonlyrelate to notwhich the power apply.
ordetermineAn act of parliament may extinguish

Barn,2 and 670,in a river. Ald.navigablepublic rights
Barn,Winch; The v.498,4 and Cres.v. KingVooght

aa. cannot make to thegrantIf theMontague king&
is notof a it thusinjury port, parliament appears limited.

not be otherwise. exist some­could AuthorityIt must
ofto authorize the obstruction wateranywhere navigable

a and out ofthe limits ofwithin government; leaving
of the constitution of thetheconsideration provisions

ex­have asstateStates, powersUnited the legislatures
theirin this within several jurisdictionstensive respect

does not seemcan have. Theas propositionparliament
isbut it well settled thatfor itsneed support,to authority

the erection ofauthorizestatethe legislatures may
within theirwatersover the navigable respectivebridges

the of the Unitedif and action Stateslimits, powers
no objection.interpose

-­ Breed,The the in the Commonwealthv.of courtlanguage
“4 has toPick. The468, is, power regulatelegislature
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all and theand control lawsby public highways naviga­
limits of the Thisble waters within the commonwealth.

ourhas exercised from the commencement ofbeenpower
it,in the ofwithout useobjection, and,government

thehave been erected over ofbridges many navigable
inrivers the State.” “In all cases theAnd legis­again:

lature has the to the conveni­whenpower inquire public
ence and demand these andobstructionsnecessity partial

to and terms andwhatinterruptions navigation, upon
conditions be established.” 1 Pick.they See, also,may

Charlestown;v. 10180, Commonwealth Mass. Arundel70,
Culloch;Mc­ Pick.v. 7 445, Charles River v. War­Bridge

ren 12 Pick. Boston and Dam467, Roxbury MillBridge;
v. Newman.Corporation

The court of New in Thesupreme York, case,the
v. The Rensselaer andPeople Railroad Company,Saratoga

15 Wendell a113, limitation theplace upon power by
reason of the of to commerce,right Congress regulate

“hold It isand that to a state tocompetent government
the erectionauthorize of a aacrossbridge navigable

at ariver, below where thepoint trade is carriedcoasting
licensedon vessels, that theby be builtprovided bridge

a draw for thewith vessels free ofpassing.of expense.”
it is said Mr.But Chief Justice inby deliveringSavage,

“ is, however,the It a notopinion, proposition disputed,
for thethat but thepower granted constitution toby
the state would have asCongress, legislatures full and

entire control over the waters of their several states, as
havewould over the land. Itthey follows, therefore,

thewithout amendment to thatdeclaratory that theeffect,
allstates reserve not to Thepower granted entireCongress.

over the waters theof restssovereignty states, then, in
and theCongress several state If this entirelegislatures.

inrested one itsovereignty could not begovernment,
thatdoubted such authorize the erec-government might

ation of acrossbridge if the businessnavigable waters,
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an accommoda-suchand intercourse of requiredsociety
tion.”

Massachu­andstates, New-HampshireAs independent
aofthe buildinga formadesetts have compactmight

96, City91,12 Peters’ Rep.river.over thisbridge of
And they mightThe Alexandria Canal Co.v.Georgetown

askind oferection of such bridgethehave authorized
the place,haveanddeemed prescribedexpedient,they

navi­theAil the aboveterritoryand conditions.terms,
toleadingwaters above orgable upon thoroughfareany

states, andor the other of thesethem to the onebelonged
than anhave had more equivalentthe inhabitants might

for inter­in facilitiesthe of a thefor inconvenience bridge
havemustand which it furnished. Thiscourse trade

of thea matter the consideration respective leg­been for
and waters.the soiloverislatures jurisdictionhaving

not,a orthe inhabitants above received benefit"Whether
for aentitled tonot have been compensationwouldthey

146,8 167.Co­wenconsequential injury.
the of the colonies ofRevolution,Prior to the power

over the soil andMassachusettsandNew-Hampshire
to theis situated were subjectwhere thiswaters bridge

the mother On theand control of country.jurisdiction
removed,this controlof beingdeclaration independence,

in relation to the manner of thehavethey might agreed
in thethe or to the of navi-waters,of closinguse regard

it; oror obstructions to might,they byrespectinggation,
acted thehave upon subjecttheir separate legislation,

for their acts tomatter, without any responsibility except
theother, and that union of theexcept, perhaps,each

their common defence them tofor admitrequiredcolonies
of the other colonies thithervessels forwhen-resortingthe
or shelter from the commonintercourse enemy.

inconfederation, 1778,the articles of each stateBy
its freedom and andretained independence,sovereignty,

which notand waspower, jurisdictionevery right by
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that confederation theto Unitedexpressly delegated Statues
in assembled. The the ofthatprovisionCongress people
each state should have free and to andingress regress
from state,other and should there all theany enjoy priv-

of trade commerce,and the sametoileges subject duties,
restrictions,and as the inhabitants thereofimpositions,

have&c., would not those statesrespectively, prevented
from in such a manner as to theobstruct navi-legislating

of the so as theriver, use of asit was free togation long
citizens of statesthe other as to their own. The clause

incontained those articles, which no two or moreby
enter intostates should confedei’ation orany alli-treaty,

the consentthem,.withoutance between of the United
assembled,in could not haveStates been con-Congress

as themstrued from the erectionprohibiting authorizing
of a nor even directbridge by separate legislation, by

or In the ofcompact. the courtagreement language
.“Peters could, theirThey by will,(12 96), joint have

made chose,whichany improvement eitherthey by
the of thecanals orriver, oralong margin by bridges

init,across or other manner whatsoever.”aqueducts any
The acts or which should doagreement by thisthey

of not have thewould course of acharacter con-treaty,
federation or alliance, within the of the articlesmeaning
of confederation.

Maine succeeded Massachusetts in her to the soilrights
river;this andand waters of andNew-Hampshire Maine,

authorizedtheir several the erection of thisby grants,
bridge.

ofthe constitution the UnitedUnless States interposes
this hasan their to do been shown.objection, power fully

is in the noThere constitution express prohibition upon
nav-,states renders the erection ofthe which overbridges

waters within Buttheir unlawful. sev-igable jurisdiction
eral ofhave been taken to the existence thisobjections

for the reliance-is hadwhichbridge, uponsupport of.
that constitution.
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forbidden, consent of Con-1. The states are without the
or eachto withenter into compactany•gress, agreement

that&e.; is objectedor a and itother, with foreign power,
inerectedan structure because pur-the is unlawfulbridge

thea states.of betweensuance compact
ait abated as nui-is could beIt not clear thatquite
if theconstitution,of thethat clausesance, virtue ofby

But it isits erection.had made an forstates agreement
of thea considerationintonot for us to gonecessary

“ an whetherandthe inquiryof term compactimport
a char-of suchan agreementthis embracesprohibition

someterm intended toacter, or whether the was designate
Thenature.or of aalliance,or contract politicalleague

the con-not intended to requirewas probablyprovision
run the boun-states to toof to enablesent Congress agree

itsthem,line or to marie and establish par-betweendary
theseif&c.; and may uponlocality, agreeticular they

violat-some others withoutmay agree upontheythings,
theduties. clause of Con-their constitutional Thising

to isin its this of similarstitution, subject,application
inthat the articles of confederationto containedimport

the thatcited, and remarks madealready already upon
theBut on that the stateswill supposition mayapply.

with each other,not make contract whatever weany
a the states.find here no evidence of contract between

charters of asgrant incorporation, theyThey may clearly
do. authorize those toand lawfully They corporations

a enter into orbut nobridge, they negotiation,build
character, other,of with eachany respectingagreement

There is no norstipulation,it. express any implied
of one to the other. If thenor any obligationpromise,

to different withhad been corporations,charters granted
so to do would not havetheirunite,to agreementpower

an or the states. Thebetweencompactbeen agreement
andhave beenwouldcorporations private corporations,

contracts of thetheir contracts the private corporations,
ofor the states.and not the otherwise,compacts, political
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2. The to tograntsconstitution Congress power regu-
• late commerce with and thenations, sev-1foreign among
,eral and the Indianstates, tribes;with and isit objected
that the act of this state the erection of thisauthorizing

was becausevoid, to tbe constitutionbridge ofrepugnant
the United inStates this particular.

The of to the commerceright Congress regulate speci-
fied in thearticle,this to full is notextent, questioned.

concedeWe not that the states cannotonly themselves
commerce, or commerce theregulate foreign among

states; admit thatwe cannot theobstruct exercise ofthey
this power by Congress.

But the charters which authorized the construction of
this are annot exercise of the nor anbridge power,

its exercise. Theobstruction of from whichlegislation
has arisenthe structure had no view to com-foreign

it,and no rules formerce, nor is thereprescribes any
enactment of rules for commerce the states.among

The charters and the serve tobridge facilitatemay
and intercourse land. Thetransportation by bridge may,

extent,to some impede transportation water. Butby
one the otherneither the or theoperates upon ofcarriage

soor as to form a commercialpassengers goods regulation,
to obstruct the formationor and ofadoption commercial

byregulations Congress.
theThe forprovision of tolls, thosepayment whoby

over, be apass may asperhaps for theregarded regulation
but in such anthis,passengers; is aapplication, not com-

mercial still less can it makeregulation; the charters'
which it commercialauthorize orregulations obstructions

exercise ofto the congressional power.
The of the topower commercegrant regulate cannot,
itself,of to restrain the states fromoperate orerecting

the erection of structuresauthorizing theupon navigable
limits,within theirwaters which or evenmay impede

in aobstruct thetotally particular of aplace passage
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from theclear,vessel. This seems be not onlyto very
construc-fromcase,nature of the and contemporaneous

and adjudications.also directtion, but from analogous
the jurisdic-The of did not takethegrant awaypower

theirwithintion of the states the watersover navigable
limits.

in of theIt could not thehave been contemplation
framers constitution,of the or of the who adoptedpeople

that and of damsit, the of andwharves, piers,building
tomills,for tide means of thewas, power regulateby

andcommerce, under the exclusive jurisdictionplaced
andStates;of the the Unitedcontrol of yetgovernment

extent theall those to somestructures impede pas­may
of in the wherevessels or boats localitysage particular

aof wharf withoutsituated;are and the erectionthey
1be unlawful.the has been held tofrom Stateauthority

aDall. the of150, grantv. Caldwell. SoRespublica right
andof for the of goodsferry, transportation passengers

a a which beriver,across would be mightnavigable grant
thein connection with external orcommerce,used ferry­

in of ainstances,some themight,boats impede passage
vessel; it has been tobut not that the powersupposed

the was bestowedferry upon Congress,.exclusivelygrant
thethat its exercise the states wasor by prohibited by

commerce,of the to or otherpower anyregulategrant
constitutional power.

thisThe construction subjectcontemporaneous upon
far as are uniform. The states haveaware,so wewas,

not Charleswharves,the but theonly bridges.regulated,
was chartered inriver Massachusetts 1785. Butbridge by

tostate did not that the anotherthat suppose power grant
the of theadoptionwas takencharter away by subsequent

for aIn she a charter1792 bridgeconstitution. granted
and she has sincesame river Pick.over the 7(see 381),

river, and overfree over thatdivers other bridgesgranted
The charter of the Piscataquariver Merrimack.the
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bridge granted by New-Hampshire (seein 7was 1793 N.
H. 36,Rep. 40).

it isexistence, states,Other in other sup-are inbridges
since.under exercisedposed yearsstate authority many
arisenhasWe are not in whichaware that the legislation

in cor-some of theserelation to the claims ofconflicting
werethere has thatporations theybeen any suggestion

all nuisances, had the to regulatebecause powerCongress
commerce.

theBut the of erect or authorizethe states topower
erection their lim­of withinover watersbridges navigable
its, inso theas no actual of Congresslong legislation
exercise is contra­of the to commercepower regulate
vened, the casewould seem to be established Will­fully by
son v. The Blackbird 2 C.Marsh Peters’Co., Sup.Creek

245. The of theobstruction to theRep. navigation
creek was in adam,that case a instead andof bridge,
the river;creek smallersomewhat than the Piscataqua
but toof constitutional law in theirprinciples application
this do notsubject the betweendifferencedepend upon

damobstruction a and a norby obstruction bridge,by
the size of the streamupon in or over which they may

be erected.severally
The of Mr. case Atkin­opinion Baldwin,Justice in the

Philadelphiason others,v. and thePresident and DirectorsSavage of
road is full this I have foundCo., upon point.Rail­

of itno in a it somereport but bearsexcept pamphlet,
ofmarks which a reference to it.warrantauthority may

It to have in circuit andcourt,been decided theappears
have beento in Hazard’s inpublished Register,originally

The1834. learned there in relationsaid, “'Lawsjudge
to roads, and other whichrivers,bridges, public highways,
do not take betoaway mayprivate rights property,

at the discretion of the however muchpassed legislature,
affect common even ifthey rights,may rights; private

are not those isof taken if itthey beproperty, may away
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deemed of improve-for the publicnecessary promotion
ments, consequenceor if their destruction is the necessary
of their withoutconstruction, compensation.making

“ the erectionThe had to authorizethelegislature power
ifa theof dam or which would navigation,stopcauseway

welfare;in their toit was conducive theopinion general
iswhether it of theirwould a discreet exercise powerbe

is clearlyfor decide,not this court as the whole subjectto
cannotwithin which thediscretion, judicial powertheir

423; 729.4; 4 6 Pet.; 563,control. 2 Pet. 412­ 4 Pet. Wh.
tohave to authorize this companyThey thought proper

of thetheof the streams on routethesubject navigation
to the makingroad some under obligation,inconvenience

ofcommon rightto theforcompensation only injurythe
ofa subjectthe deemedcitizens, which they proper
itand to this extent putIn this theyrespectindemnity.

havebut theythe same asupon private property;footing
orinconvenience,deemed other expense, abridgementany

toto matters of subordinate importanceof benavigation,
ofthe These are questionsconstruction of the same.

interfere withoutwe cannotwith whichpublic policy
usurping legislative powers.”

“ theThe on the ofpart company,affidavits produced
construct thethat the toofespecially person employed

on theto erectionare show that itsbridge, very strong
is ofnot considerationsonlypresent plan required by

butconvenience, and thetosecurity, company,economy
of verythat the a beof draw would productivemaking

antheserious obstructions to requiringnavigation, by
wouldstream,additional in the bed of the whichpier

notnarrow the at so vessels couldwater,channel low that
streamthealso state the crossespass. thatThey bridge

at an bewouldwith the vesselscurrent,angle whereby
a draw,incommoded and inendangered throughpassing

is aand an maststhat the theexpress opinion striking
Thesemuch the draw.less inconvenience than passing
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statements and tend to that theopinions, strongly prove
of the have not so exercisedpowers been as tocompany

evince aeither want of aor to deviatediscretion, design
from their it, so as toauthority by perverting necessarily

the ofimpair Whether haverights navigation. they
abused or misused their is an moreprivileges, inquiry

for theproper to institute uuder thelegislature provisions
of the 20th section of the thanlaw, for this makecourt to
on an aforapplication If couldsummary injunction. we
interfere at all in ansuch it would be onallegation, only
a clear from the or aroute, abuse ofdeparture palpable
their in a manner thatdiscretion, could admit of no color-
able excuse. aSuch case we think has not madebeen
out theby complainants.”

“We cannot in the inperceive, law excessquestion, any
of violation oflegislative authority, ofany any provision
the state or federal or inconstitution, its execution theby

thedefendants, of conferredassumption notany power
them, wantonupon invasionany of. or commonpublic
or for anany therights, legal ground injunction arresting

further of the work onprogress any principle recognized
in a court of equity.”

“ Were it even conceded that the is a commonbridge
nuisance, or a the inis apurpresture, court ofremedy
law at the of the state forprosecution the public offence,
where the defendants havewould the ofright trial by

before conviction. If thisjury court it inisenjoin them,
aneffect that the offence hasadjudication been commit-

become,and theted, visited them inconsequences upon
of their guilt. aanticipation Whether court oflegal

would do this in case before aequity conviction atany
;islaw, not well settled there be cases on themay where,

of the such aapplication attorney-general, proceeding
be,sustained; it is tomight opinionunnecessary give any

a case it arises;such till it is however,on that toclear,
such ansustain the must abeapplication, injury public



1845.TERM',JULY 229

v. Bridge.Dover Portsmouth

one, and can redressed &c.;be at its suit. 18 V. 217,only
2 J. C. L.375, &c.; Tracts, 83, 7.”Harg.

These are in accordance with theextracts principles
settled in In 3Bevans,other cases. the United States v.

“Wheat. that the in337, held,it was the constitu­grant
tion thethe of United States toextending judicial power

cases of and maritime doesall notjurisdiction,admiralty
to a the in which those casesextend cession of waters may

or to a over the same.”arise, jurisdiction See,general
;9 121, 235, v.also, 203,Wheat. Gibbons Wheat.Ogden­

102, 133, 147;11 Peters419, Brown v. Maryland; City
;New­-York 4 C. R. 371, 379,v. Miln­ Wash. C. Corfieldof

Coryell.v.
If the authorize erection ofstates cannot the bridges

rivers within their what author-limits,over navigable by
such be authorized. Thestructures affirmativeity may

to commerce isto not,power granted Congress regulate
in its to the of the inapplication subject, powerany dog

others to use thatthe which it can-manger, prohibiting—
theuse itself. The states before thenot possessed power

and as there isconstitution,of the noadoption prohibi-
a tothe to cause be erected is still intion, right bridge

Has it transferredexistence some where. been exclusively
the to commerce ? Thisto grant regulateCongress by
contended. Doeswill be thehardly Congress possess

virtue of the muchexclusive todisputedright, by power
This will not be asserted,internal ?make improvements

the must still be thatthe conclusionfor, power,admitting
virtue of within themay do, it, states,what byCongress

if sostates do themselves theymay please.the
are of that the to aWe opinion power provideclearly

character, acrossof this -waters within anavigableway
existence,out is init,is neither struck of nor itsstate,

commerce,identified with ofso orcharacter, regulations
theother of the of government,with powers generalany

the erection ato erect or for ofthat the right provide
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exercisein The ofCongress.vestedis exclusivelybridge
is intherefore, not conflictstate, with,thea bysuch power

of the United States.of, the authorityin obstructionor
that the existence of thisthus denyweBut while

it,which erected conflicts withor the legislationbridge,
exercise,or obstructs their dueofthe Congress,powers

that in theto exercisenot deny Congress,are disposedwe
make rules andcommerce,to maythe power regulateof

to the of thein relation navigation Piscataqua,regulations
control and restrainwillrivers, necessarilywhichand other

to some because itsextent,stateof the powerexercisethe
other whichstructures wouldexercise, authorizingfurther

.would inconsistentvessels,of be withthe passageimpede
But this will no meansaction of byCongress.the lawful

no to authorize the erec­havethe states powerthatshow
as there is no actual ofso legislationlongtion of bridges,

such a iswhich in-conflict. AndproceedingwithCongress
admit that anyintended to Congress, bynot legisla­it is

a state inactions of relation to itsallcan controltion,
make suchCongresswaters. may regulationsnavigable

deem in the due exercise ofexpedientbody mayas that
the commerce confided to its care.to regulatethe power

the limits of the andpower,oversteplawfullycannotIt
and of the state.internal concerns policethewithinterfere

576,13 H. 577.State,The N. Rep.v.Pierce
so in relation tocan navi-Congress legislateWhether

the erec-the states fromto authorizingas preventgation
within theirover the watersnavigableof bridgestion

be made for the ofsufficientiflimits, provision passage
draws, ameans of is which we shallquestionvessels by

and need notto settle,never be required specu-probably
late upon.

inifarise,theBut inquiry may Congress may legislate
a manner as to render the erection of asuch subsequent

in suchstates,the the absence ofunlawful, but leg-bridge
to erected,authorize be may Congress,islation bridgesmay
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asof a so toto the erection legislatesubsequent bridge,
if itunlawful; andrender its further continuance may

the to erect suchthis show thatnot, does not power
is inconsistent with thewaters notoverbridges navigable

?to commercepower regulate
inthat ouranswer,To this we opinioninquiry .Con-

direct declarecannot, legislation, bridges,by anygress
&c., in absencewharves, erected state the ofby authority,

to be nuisances, orlegislationconflicting by Congress,
their further continuance.prohibit

Congress may Butlegislate fully, notwithstanding.
that must be had with reference to'thelegislation existing
state of like much other It willthings, notlegislation.
follow, because have so exercisedmight itsCongress

as to have a to be erected in apowers required bridge
manner, or even to have erection,itsparticular prevented

that that a exercise ofbody may, thoseby subsequent
declare its continuance to be unlawful, orpowmrs, author-

ize its removal without Ifcompensation. hadCongress
theauthorized construction of a aroad, state ormilitary

an individual could anot orplace other-building upon
wise obstruct it. But if the were firstbuilding lawfully

it beerected, could not removed as alawfully nuisance,
because a road was laid out; butsubsequently compensa-
tion would be This case not be adrequired. idem,may
but it will servo to illustrate the andposition, show that
the case the is not onepresented by question ofsuggested
a conflict of powers.

The of topower make commercialCongress regula-
intions, no wisebeing restrained, orimpaired, obstructed,

this or charters;its ifby it hasbridge, been lawfully
anderected, should now makeCongress rules whichany

affect its futuremight existence, must inthey legislate
inas otherthis, with reference tocases, ofexisting rights

and be toproperty, formay obliged provide compensa-
tion for antaken, where earlierproperty wouldlegislation
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haveitresult,such a because would pre-have' avoided
vented the from been broughtproperty havingparticular

tothe statesthe ofinto existence. But supposing rights
sub-matter isin relation to the entirelysubjectlegislate
thatandcommerce,ordinate to the topower regulate

infurther obstructionsnotCongress may only prohibit
therethose alreadywater, butany may requirenavigable

there hastheto be remains whetherremoved, question
erec-thebeen of which renderslegislationany Congress

tion or continuance of this unlawful.bridge
thebe the ofHowever may powers Congress,plenary

inaswhich is adducedaction of the United Statesonly
certainis the formation ofwith thisconflict bridge,

ofand the establishmenttreaties with powers,foreign
thatis notBut it allegedDover as a of delivery.port

the toato rightis foreign powerthere treatyany giving
and we cannotthisriver at place,the Piscataquanavigate

theof a of abovethat the mere existence port deliverysay
accessit a nuisance. It does notrenders preventbridge

an arch forwith a draw andIt isto the providedport.
theand boats. If itof vessels may impedethe passage

inconvenience,of some andvessels, delaycausingpassage
and245,2 Peters132;is not sufficient. 15 Wend.that

13State,v. Thecited;authorities before Pierceother
aIn render the574,H. 581. order to bridgeN. Rep.

in this view of the of the twonuisance, govern­powers
must be some direct ofments, there Congresslegislation

its lawful in itswith continuanceinconsistent present
as the madeBut so far now forappears, provisionshape.

is all thatof vessels would havethe Congresspassage
actedif that had with direct reference tobodyrequired,

the matter.
whetherthat it admit of doubtadd,We merely may

in the exercise of its to regulateCongress, powerlegitimate
can future this charactercommerce, erections ofprohibit

understates,the or their within their ownby authority,
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limits. At the timesame have no towe disposition deny
the of that to that hereafterright body require bridges
erected shall be manner,built in a or aparticular with
sufficient draw for the of &e. Therevessels, may,passage
however, be cases in which the interests of commerce
would an absolutejustify to such aprohibition build
structure within limits. Thespecified question presents
a field of speculation into which it is nornot necessary

that weexpedient should enter. alonePerhaps Congress
must be the final of inthe necessitiesjudge of commerce
this particular. But there is little collision be-ofdanger any
tween the theand state thisgeneral ongovernments point.

3. It is objected that the act isof New-Hampshire
invalid, reason andof the toofby power Congress lay
collect duties. Much that has been said willalready

to this It added that the doesapply point. bemay bridge
not interfere with the of there novessels, portentry being

stillof above it. If thereentry one, the mightwas bridge
of much travel,be convenience forgreater transportation,

and thanintercourse, inconvenience which bewouldany
suffered the theof invessels orby delay entering leaving

and a thegrave would arise whetherport, question judi-
indicial that state thecould,of ondepartment, facts,

declare it to abe nuisance.existing legislation,
4. Another of constitutional is thatground objection

have to and maintain aCongress power provide navy,
for the ofand defence the theStates,United andgeneral

■each themof of from invasion.protection
thisBut that forbids the erection of this cannotbridge

maintained eitherwithout that thisbe assuming, power
the states from structure withinauthorizing anyprevents

in limits,their whichwatersnavigable lying pre-might
vessel of from thevenía war on the orspot,lying placing

there,of defence or this is anworks else that actualbridge
to the of thethe or coast.impediment protection navy

ofThe first these we trust we have shown topositions
16VOL. xvix.
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in relative to tbe toour remarksuntenable, powerbe reg-
in which we endeavored to that itcommerce,ulate show

to exclude all state action overcould not construedbe
waters. To the second we that itanswer,navigable

that the does orremains to be shown may actuallybridge
of the or of the de-the means ofnavy,impair efficiency

to do the arma-fence. "Weshould not be navalwilling
desirement the to it to resort toinjustice suppose might

this as a of andthe above holdplacewaters bridge, safety,
reason,nuisance for thatthe a thebridge notwithstanding

afact that those waters were former occasion aupon place
for aof refuge solitary frigate.

If, under the of the accommodationFinally. pretence
andof travel from to thetransportation place place,

or effect of this was todesign principal bridge destroy
commerce, obstruct the collection of'the orrevenue, pre­
vent the from to or tonavy waters,resorting navigable

use,naval or for their its existenceyards depots necessary
inwould be a nuisance which some form oftruly ought

insist thatto be abated. We considerationsproceeding
to test thethis character serve of stateof validitymay

ofin this toCongressreference to powerlegislation regu­
Thev. Statelate commerce. Pierce New-Hamps­See of

of that13 H. But kind ishire, N. 578. nothingRep.
ineven this case.suggested

Bill dismissed.


