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mortgagee property propertya of thepersonal possessionof hasWhen
it,mortgage, subsequentlythe an income fore-under derives from and

sale,byhis the for usemortgage mortgagorcloses a cannot recover the
assumpsit.in ofpropertyof the an action

If, by mortgagee,a had theapplyingafter reasonable allowance for the use
debt, moreproceedsthe of amount topaymentto the of the the sale

debt, mortgagorcharges,than sufficient to the with thepay incidental
theis entitled to balance.

anAssumpsit, account annexed. theupon Among
the twoitems of were for the use of aaccount cow from

1843,30 11,to and fromJune toAugust August Sep-
the11, Plea, issue, with notices of ageneral$6.tember

in set-off.note for 012.62
,inthat the note filed set-offIt was datedappeared

and made to17, 1848, the defendantFebruary payable
first of and wastbe secured aon August following, by

of the mentioned in thecow account.plaintiff’smortgage
aThe contained that the cowprovisionmortgage might

and theremoved as before asdefendant,be taken wellby
in of ;after default the the note and bn the 30thpayment

tookJune he her virtue of the andof by mortgage, kept
11,and used her he sold atuntil when herSeptember

auction first duegivenfor notice of010.25,public having
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and of the Afterthe sale.time, purposeplace deducting
sale,of the the defendant indorsedfor the expenses$1.50

thebalance on note.the
theauditor,The committed to an who allowedcase was

use of the and found a balance ofcow,for thecharges
due thea ofdue on the balancenote, leaving $1.52$4.48

plaintiff.
is recoverentitled toThe whether the plaintiffquestion

the use the cow reserved for the considerationfor of was
thisof court.

for theHobbs,Carter plaintiff.$

Hall, for the cited 11defendant, Mason v. N. H.Davis,
384; v. 21 Maine 46.Rep. Thomas,Weeks

ItParker, C. J. is clear that a mortgagee, rightfully
in of the is entitled to thepossession mortgaged property,

it;income of and no distinction indrawn,can be this
suchbetween before andrespect, possession possession

ofa breach the condition ofafter the But inmortgage.
the iscase,either if theredeemed, isincome toproperty

thebe in ofapplied payment debt. Here themortgage
the defendant the to takemortgage expressly gave right

the secured itbefore note became due. He,possession by
thetherefore, used and theproperty, plaintiff,rightfully

if he had would have aredeemed, been entitled creditto
such use. But the did notfor redeem. Theplaintiff

foreclosed a sale,defendant which was theby proper
If onmethod. the these is entitledplaintiff, facts, to

isrecover it not for the ofany thing, use the property by
but for such balancedefendant,the of the receivedmoney

the sale as remainfrom over debt andmay and above the
the of the usevalue ascharges, appliedbeing part pay-

ment.
ofA real hasestate, who andmortgagee possession
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v. Ledden.Oolby

hisforecloses mortgagethe andtakes profits, subsequently
for theto an actionis notforeclosure,a strict subjectby

balance,ahe bo withcan chargedmesne Norprofits.
isthe foreclosureoneven if the value of the property

ease,in suchmust,Thethan debt.thegreater mortgagor
entireThe anland,—himself aprotect redemption.by

— thehas in and mort-been discharge,thing, applied
adoes not debtor.becomegagee

sale,the is aIt different where foreclosure bybemay
isreceived on the salecase,in such thebecause, money

if of the salein theandapplied proceedsdischarge;
ismore thandebt,amount to the no is appliedmore than

is entitledsufficient for and thethe payment, mortgagor
hasto If in such ease,the balance. the mortgagee,

he themreceived be accountable for towardsprofits, may
debt,the in isof the whether therepayment ascertaining

a salebalance after the of the to theproceedsapplying
of the debt.payment

hisThe suit forin this case,plaintiff', having brought
the he is entitled tocow,use of the use notfor which

must berecover, there
theJudgment for defendant.

Colby in Error.v. Ledden,

oases, 509,Warren, Kittredge14 andKittredge Rep.v. N. H. v.The
Emerson, 227,15 Rep.H.N. reaffirmed.

553;New-Orleans, 3parte Cityin Reporter,Dieta ex Bank of 7 Law
292, denied.Howard

Error.In The debt onaction was judgment,original


