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is necessary toWhat constitute changea of possession personalthe of
property mortgaged, statute,as required hy mortgagethe the iswhen

recorded,not depends upon the property.situation of the
boards, &e.,person mortgagedA a lot of mill-then at thewhich were

W.,yard of agentand his givingthither for the of thepurposewent
mortgagee possession, pointed mortgagee,them out to the and told him

putthat he him in possession. The mortgagee at the same time told
time,paythat he himW". would for the use of the mill from that and

mill,he did so. The property remained at the and the mortgage was
recorded; —Held, deliverynot that the possessionand retention of were

requirementsboth sufficient to meet the of the statute..
Another of hoardsportion mortgagethe contained in the same was

byat a public landing-place kept agentone D. The mortgagorof the
and thempointed mortgagee,went thither out to the him thatand told

possessionput mortgage.he him in under the mortgagee requestedThe
him; refused,chargeD. to of them fortake but D. notwithstanding the

mortgagee payoffered to for the use of landingthe from that time till
evening,the hoards should be Thisremoved. was done at and the

mortgagee doingreturned home anywithout further act to take or
—Held,possession;retain that delivery possessionthe and retention of

both sufficient.were
would,It seems that similar circumstances even in the case of an ab-

sale, explanationsolute be a sufficient changeof the want of a of pos-
transaction,session to manifest the bona nature of the ifeven thefide

were, time,goods the in the possessionat of the vendor.
A., Vermont,being a resident mortgageand citizen of inmade a New-

Hampshire, by State,valid the of that daylaws and on the same went
into and assignmentVermont there executed an all propertyof his in
Vermont, State,giving certain preferences, by thevalid of that butlaws
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—Held, instru-that thebynot the twoJNew-Hampshire;ofvalid laws
transaction, assotogether partsnot be as of onements could construed

fraudu-assignmentthatgroundto the the the wasmortgage uponavoid
lent to creditors.as

propertyconveying personalA mortgage New-Hampshire,made in
situated, frommortgagee harmlessthere to thewas conditioned save

liabilities, fromE. M. a certainalso to one harmlesscertain and save
ho, theparly,a but which wasmortgagor,note the wasto which with

referred to wasmortgagor; Held, that the noteproper debt theof —
fraud,an inference ofrepellingin the ofpurposeevidence foradmissible

non-production.from itsmightwhich have been drawnotherwise
oath, required inbyas statute Kew-parties mortgageThe to the made

mortgagee againstto themortgage was made securethat theHampshire,
mortgage, the noteappearing uponhis in the butmannerliabilities the

oath; —Held,to in the thatM. not referredon E. liable waswaswhich
note,themortgagee producingfromthe in no theway estoppedoath

fraud.in inference ofrepel anyorder to such
prder tendingofferedmortgage,in the evidence wasIn to show fraud

note, M.against which E.of thatto that the and holderpayeeshow
indemnified, in aa of certain stockstaken transferpreviouslywas had

absolute, in by waybutcorporation factmortgagor, apparentlyfrom the
— inadmissible,Held, especially assecurity; such wasof that evidence

mortgage.in thespecifiednotenot connect transfer with theit did the
that it bevalidity mortgage,of a shouldtheis not essential toIt

nor trust for the benefitmortgagee, athe of the willwholly for benefit
assignment, withingive it the character of anpersona of itselfof third

ofrequiring assignments comprehend propertyto all the thethe act
debtor, preferences.and to bo without

afor of boards.Trover, quantity pine
Vermont,It that ofMorse,Timothy Ne”wbury,appeared

boards,June the of a of26,on was owner the1843, part
and thethat in millwhich at time were Whitman’s yard,

in On thatresidue at Dutton’s Haverhill. daylanding,
boards,T. made his said withMorse of togethermortgage

inof situatevarious other articles New-­personal property,
saveto the conditioned to the plain­Hampshire, plaintiff,

him ontiff harmless incurredfrom liabilities bysundry
T. and save Eobert Morseaccount of also to oneMorse,

Bell,aharmless from bis note toupon Josephliability
Morse,which and Eobertwas saidsigned Timothyby
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and which The mort­was the of T. Morse.debtproper
was made in. andgage theNew-Hampshire, mortgagee

awas incitizen of the sameOn day,New-Hampshire.
said T. a allYermont, Morse made deed of ofassignment

his in Yermont State,to citizens thatproperty of giving
his the ofpreferences creditors there. Onamong 27th

June, 1843, Morse,one Horace as the T.Morse, ofagent
for the of the thepurpose ofplaintiff' possessiongiving
boards, went with the andto Whitman’s millplaintiff

and thenyard, out to him the andpointed boards other
lumber andthere, told him that himhe input possession
of the lumber and boards there at the mill Atand yards.
the same thetime toldplaintiff Whitman, owned thewho
mill, that he would him for thepay use of the mill from
June 27, 1843, and didhe so. Hutton’s was aboutlanding
three fourths of a mile from the mill, and awas public

allwhere wereplace, who desired accus­landing persons
tomed to lumber, to the owner for the uselay paying
made of it. On June 27, 1843, said Horace Morse, after

at the mill,been wenthaving with the also toplaintiff
theDutton’s for of himlanding, purpose possessiongiving

of the that were atboards that and thereplace, pointed
boards,out to him the and told him that he inhimput

themof under the Thepossession mortgage. plaintiff
then went to the house of Dutton, who resided near the

and him taketo of thelanding, requested boardscharge
who,forthere it was forhim, of thisagreed purposesthe

to take them.refused of Thetrial, charge plaintiff' told
would him for the usethat he of thepayDutton landing

that time till the befrom boards should taken Itaway.
then and thewas returned to hisplaintiff dwell­evening,

a distance twoof about miles from theing-house, landing.
Morse no of boardsT. took the aftercharge the delivery

of them to the above stated. It thatplaintiff, appeared
of toT. at the date the the wasMorse, plaintiff,mortgage

the of 28, 1843,insolvent. On Junedeeply morning
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one of aNancy the defendants,Swasey, having just
debt said T. the inMorse, causedagainst ques­property
tion to be attached. the asPowers, defendant,other

ren­made the attachment. wTasdeputy-sheriff' Judgment
dered and the soldterm, 1843, property uponSeptember
the 1843.Powers,execution in due form October 11,by

The acourt that the facts constitutedruled foregoing
sufficient and of the ofto, possessiondelivery retaining
the boards the to render theby mortgagee, mortgage
valid and a record of within theit,withoutoperative,
intent of the of the the transferactprovisions regulating
of suchpersonal byproperty mortgage, requiring pos-
session theby mortgagee.

trial,It was contended at the on the of the defend-part
ants, that if the inof thegeneral assignment property
Vermont, and the theof in New-mortgage property

under which the eachXlampshire, plaintiff claims, were
asmade a of a topart certainplan prefer creditors, they

toare be as of the same andregarded parts instrument,
inthat, consideration, would aconstitutelegal they general

and that the as a of theassignment, mortgage part assign-
void,ment as towould be a tooperating give preference

the The court ruled that the instrumentsmortgagees.
differentmade between and to inbeing parties, operate

and thedifferent matter of eachgovernments, subject
indifferent, could not law be as one in-being regarded

and that the merestrument, fact that the inassignment
inVermont and mortgage New-Hampshire might operate

to all the debtor’s andconvey beproperty, might designed
andto in facthave, have, themight effect to certainprefer

creditors of T. wouldMorse, not render the mortgage
void. The court further aruled, that in New-mortgage

void,is not even itIlampshiro though bemay designed
to and even to be aconvey, may purport ofconveyance
all the of a debtor to one or more hisproperty creditors,of

them.thereby preferring
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The note to theBell, described inJoseph mortgage,
was the to becourt in evidence to thepermitted by given

as to rebut inferencetending of fraud from inad-jury, any
of consideration which be drawn from itsequacy might

the to the mort-non-production, notwithstanding parties
ithad made oath that was made theto securegage plain-

tiff his in theliabilities, manneragainst uponappearing
the for reason the defendantswhichmortgage; objected
to its in evidence.admissibility

In theorder to show that debt to was se-Bell amply
cured to the the andate of and to makeprior mortgage,
inference of fraud that factfrom as the mort-touching

the indefendants evidence thegage, of recordbooksgave
of the theof Haverhillproprietors Corporation, byBridge
which 10,it that October 1837,on Bellappeared Joseph
took a incertificate of transfer of shares saidthirty corpo-
ration. The acertificate saleuponto be ofpurported
them Morse Bell. It was theto contended defend-byby
ants, that the in anwas formconveyancenotwithstanding

a andsale,absolute it was in fact mere was sosecurity,
the theintended Bor thisby defendantsparties. purpose

1837,offered to show that in and the1838, after thesale,
dividends on those shares were Morse;to T. that atpaid
the annual holden 1, 1839,-40,-41,-42,-meetings January
43 44,and T. Morse elected one ofwas the directors of

1839,the that in and 1840, Bell wascorporation; Joseph
and as theclerk, clerk recorded fact of electionthe of

Morse;T. that timesseveral made as toobjection was
the thebased of ofhis upon provisions by-lawseligibility,

all officers of thethe that shouldcorporation, corporation
to andstockholders, that,be such on becease to ceasing

to reasonoccasions,on such he claimed be ofeligible, by
thethe as he that transfer was offact, alleged, by way

and Bell and T. Morse,that being presentsecurity only,
transfer,of the after the conversedat a meeting proprietors

represented that theto the andtransfer,relativetogether
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sale thewas courtof The rejectedonly security.by way
ob-evidence. defendantsTo the theforegoing rulings

jected.

for the The statuteWilcox, requires pos-defendants.
session to notice.to be taken. The of this wasobject give

the in case wasNow this merelyofdelivery possession
— of owner-indicatedconstructive, any changenothing

ship-.
it; theIf retainthe he did nottookplaintiff* possession,
comescreditor,the whowas not marked. Shallproperty

suffer forattaches,and was,finds as it andevery thing
others’ ?negligence

It isOur statute makes void all general assignments.
inif this includedclear, transfer had beenby mortgage

isthe It ofit have been void.wouldgeneral assignment,
no instruments.that it is done differentconsequence by

96;11 on Con.Mass. 9 Mass. 15 Com.74; 49; Mass.
13 22 instruments546; Mass. Pick. And these51; 277.

— anda debtorwere between the same betweenparties
—his and cover all hiscreditor, property.

The been admitted.declaration of Bell should have
596; 107;2 Phil. Ev. 2 Caines121; 106,Greenl. Cow.

& 457;5 Har. J. Pick. Pool v.51, 378, Bridges.

ofside,on the same on the ofFerley, changequestion
236;10 H. SmithMorse,cited v. N. Rep.Clarkpossession,
anIn the case of absolutev. 11 H. 65.Moore, N. Rep;

sale, be toon a of therefraud,question may explanations
but in easefraud;the evidence of the ofprimarebut facie

hasa the is whether beenpossessionmortgage question
taken and retained. If no can re­not, beexplanation

thedone,ceived. The If not at­statute is peremptory.
creditor has is not thatIttaching preference. enough

title,the had The himthe control.party mortgage gave
andand thecontrol.complete Standing upon landing,

to it.that he took added nothingpossession,declaring
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more must be meant the statute. "WhatSomething by
was done the notice,no noupon publicitylanding gave
whatever, and ofhad no to do so. Possessiontendency
real estate has been held to record. As to personalsupply

•itproperty is the same. of real estateBut if the possession
is not such is suffi-title,as indicate a of it notto change
cient. wasBullockv. 16 35. ThePick.Williams, delivery
of no value theas to the title was completeforparties,
before; nor the notice.as it them nocreditors,to for gave

A must take and the sameretainmortgagee possession
•as an officer was therefore insuffi­would. Itattaching

Ward;cient. 14 Mass. 3 As to352, Gale v. 303.Shep.
Robert inMorse’s interest the see 10 H.N.mortgage,
Rep. 458, Rundlett v. Dole.

Hibbard, for the theas to effect of theplaintiff, pos­
session 11taken, cited Smith v. H. 1965;N.Moore, Rep.
Pick. 1, Willard;Parker v. 1 226;Kinne 168-170,Comp.
2 Stark. 21641; Kent Com. 502; Conf.,500, onStory
sec. 513.

The was of a nature. Kent Com.property heavy, bulky
500. The of thetimber must be todelivery according
nature of the It is a toto manthing. unnecessary put

• boards,with the or there all This wassleep stay night.
at or near There was laches. Thenonight. plaintiff

well let it remain until 204,17 Mass.might morning.
Dustin;Rice v. 2; 891;1 East 192­ 12 302,Stark. Mass.

Warren; 14Jewett v. Mass. Beaumont An400, v. Cram.
absolute is not to do what anvendee officer mustrequired
do to The hasofficer nokeep title,possession. mortgage
or transfer; he has his acts make and histoby perfect
title. As to of anthe see 17rights attaching creditor,

Cross;5 2116; 570,Mass. H. Ricker115, N. v.Rep.
Willard;1641;Stark. 19 Pick. 202.1, Carter v. do.

In relation to the as theassignment affecting mortgage;
these ininstruments were made differentto operate juris-
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—wasdictions. The in Vermont theassignment good,
inwas It does notmortgage good New-IIampshire.

made at thethat were same time, butappear they only
Anotherabout the same time. instrument ingood Ver-

mont cannot invalidate this instrument here.good

side,on the same as toQuincy, the of thesufficiency
243; 335;2 3 182;cited Caines 5 Johns.delivery, Camp.

607;1 389; 162;Pick. 2 12Pick. 17 Me. Vt. 13513;
Vt. 416. The is thegreat question respecting assignment
in Vermont, whether this can be asconstruedmortgage

of the inpart Vermont. orderIn to connectassignment
different instruments theas different oftogether, parts

the rule is thatwhole, must the samethey be between
in the same matter,parties, subject to effect the same

159;8 Mass. Mass. 499­; 51;7 13 22 Pick.object. Mass.
277. The embraced his in Vermontassignment property

It was not toonly. theaccomplish same Thereobject.
is in the that thenothing refers tomortgage assignment.
The law of thecannot affectassignment New-Hampshire
case, for this was intended as thea betweenonly security

mentioned inparties the mortgage.
A has a 144;toparty prefer creditors. 5 Met.right

16 281;Pick. 23 Pick. 446.

C. J. TheParker, evidence that theshows plaintiff
took of the in under thepossession property question

and that he retainedmortgage, that within thepossession
the Thereof statute. ameaning should be of thechange

as stated in Smith v. 11possession, Moore, N. H. 55.Rep.
But iswhat to constitute a ofnecessary change possession
must the ofsituation thedepend upon particular propeiiy.
10 H. 236,N. Clark v. Morse. aRep. sale of arti­Upon
cles which are at the time in of the vendor,the house

should be orremoved, a control themthey over be kept
in some So, where are on the landway. perhaps, they
of the forvendor, that is his areBut ifpossession. they
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a to the owner ofof a third person, deliveryin the house
as the of the avendee, hehold, agenthouse to mightthe

it notso that would be tonecessarysubstantial change,
take and continue thein toremove them order possession.

his and thishave byThe vendee would possession agent,
of the theseem a withinwould to be change possession

a of arule. There be withoutmay change possession
of If which is not within thechange locality. property,

andowner,actual of the be sold delivered topossession
init the where -it was situatedvendee,the placeleaving

uot it in the of the andvendor,is possessionleaving
misled in thecreditors should not be because it remains

The fact that insame the is notlocality. very property
of the leads isthe debtor to the how itpossession inquiry

owner;and who is the and the fact that theheld, debtor
the is•wasthe and left it at where itowner, found,place

to no inference that it continues to hisleads belegitimate
when he has not the and exercises nopossessionproperty,

acts of over it. To withoutownership presume, inquiry,
it remains is anhis,that presumption.unwarrantable

the owner of theit to intoproperty permitsSuppose go
of another who is a bailee for aorperson, hire,possession
and the bailee itdepositary, subsequently purchases fairly,

a full consideration. The if not neces-paying ordinary
of such a transaction is tosary operation leave the article

thein the ofpossession The naturepurchaser. ofvery
transaction would leavethe the in the same situ-property

in which it was toation the andprevious sale; the parties
sale areto the not to do an unnaturalrequired act in

the sale asorder to creditors. To makeperfect against a
of the actual wouldpossession thechange put property

of the of the vendee.out Cases of suchpossession a
arecharacter not those where a false credit arises from

the and the creditors are authorizedpossession, not to
infer that the continues to theto debtorproperty belong

itbecause hiswas when the Inbailment commenced.
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this it differs from a therespect sale wherematerially
is in the actual of theproperty vendor, andpossession

■wherethe natural of a bondcourse sale is to acausefide
to the of the vendee.change possession

In the case the manual was not inpresent possession
the nor in the theat the time whenmortgagor mortagee,
attachment made;was inbut the waslegal possession
the The was aonmortgagee. property partly public

inThis was the of thelanding. possession mortgagee
after the to him. was atSo of that whichdelivery part
"Whitman’s If as hav-Whitman bemill-yard. regarded

the actual he ithad for theing possession, party having
the ofright Thepossession. took actualmortgagee pos-

andsession, that was not thenorpossession relinquished,
prior possession restored, theby whereleaving property
it was at the time of the delivery.'

There ofis another view this case. When the delivery
theof lumber at the mill was the toldcompleted, plaintiff

the ofowner the mill that he for the use thewould ofpay
thatmill from time. at de-When that the waslanding

he told oflivered, the owner the that he ■wouldlanding
him for the of that. If it wasoccupationpay necessary

him do infor to more order to sustain his title,mortgage
was ho do ?what to It was Herequired evening. could

be thenot to remove lumber therequired during night,
nor to watch and ward over itkeep until morn-personal

to hourfrom hourtravelling between theing, landing
and the areAnd we of that he wasmill-yard. opinion

tonot bound at the differentkeep agents points during
for Ho wellthe that home andpurpose.night might go

measures oftake for the removal the in theproperty
This not awould be theofmorning. relinquishment
nor There is a sufficientpossession, negligence. explana-

tion a did not ifremoval take a removalwhy wereplace,
as the in therequired, especially not leftwasproperty

hands of the mortgagor.
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- are ofWe that this would be sufficient in theopinion
ease an sale,of absolute where the timewere at thegoods
in the of the vendor. In such case musttherepossession
be sufficient if the is notexplanation, possession changed.

415,3 N. H. v.Coburn But is a suffi-Rep. itPickering.
that the is left until the vendeecient explanation property

removal. He couldmeans ofcan the necessaryprocure
debtor,house of the preparednot to thebe torequired go

nor to removeaof purchase;with carts, in anticipation
characterbondthemanifestat toin ordermidnight, fide

a hadof he completed.whichpurchase
ato have beenappearsThe inassignment .Vermont

in there.laws existenceto thevalid instrument according
• itthis whereState,laws oftheThe is valid bymortgage

cannot be construedwas instrumentsexecuted. The two
so as to avoidtransaction,sameas theoftogether, parts

isthat the assignmentthe theupon groundmortgage,
is, therefore,the wholeand thatcreditors,fraudulent as to

been ifinvalid,would haveThevicious. assignment
here, because it con­here, onmade to operate property

itstatute. But wasallowed ourbytains notpreferences
invalidbe renderednot made and it cannothere, by any

that isit to the Ifof mortgage.constructive tacking
in Vermont,made it isbecauseso,and must remaingood,

what thenot‘readily perceived upon principle mortgage,
is to be avoided itis bywhich otherwise construinggood,

is anda which alsoas another legalor transactionpart
consist ofvalid. If an entire transaction several parts,

it;fall thefails,;and with butone the rest principlemay
has no in this:which such a case applicationgoverns

introduced to inferenceThe note to-Bell anrepelwas
fraud,of otherwise havewhich been drawn frommight

that itits and for was admissible.non-production, purpose
the inThe shares cor­evidence respecting bridge[the

was It was offered to showporation properly rejected.
in thefraud the declarations andSupposingmortgage.
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materialacts were competentof Bell and MorseTimothy
trans­that thefor to showevidence those persons,against

as afer butabsolute, merelyof the shares was notbridge
transferthat thecollateral does notIt appearsecurity.

in the mort­had connection the notewithany specified
thatconcern withor the hadgage, that plaintiff any

in factshares weretransaction. theSuppose bridge
hold Bell,for the note bytransferred as collateral security

creditors,and was invalid againstthat the transfer
it was condi­in truthface,because on whenabsolute its

avoid that securitytional. The creditors mightfact that
securednotwTouldserve the debt was amplyto show that

no reasonfurnishthat and wouldby transfer, certainly
securedintended tonote bethe maker of the thuswhy
invalid­of thereasonwho,not secure the surety bymight

and ofloss,toof that the morewasity exposedsecurity,
course in indemnity.need ofgreater

isbecause itis invalidthatThe theobjection mortgage
and thusRobert Morse,ofin for thetrust benefitpartly

sustained.cannot bein anitself the nature of assignment,
that itof aIt is thenot essential to validity mortgage

benefit of norshould for the the mortgagee,be wholly
itself,a of a third ofwill trust the benefit person, givefor

the actit an withinthe of requiringcharacter assignment,
debtor,of theto all theassignments comprehend property

and to be without preferences.
toThe the oath of thefromobjection partiesarising

the in statute,indorsed it of themortgage, upon pursuance
invalid,isseem not to have been that the itselfmortgage

the notetaken,because the was not but thatoathproper
in evidence,to Bell could be introduced because thenot

of was in the oath whichthat not comprehendedsecurity
taken; is inwas there inserted or omittedbut nothing

the oath the thatwhich can fromestop showingplaintiff
the was or afraudulent,notmortgage possiblerebutting

20VOL. XVII.
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seen,fraud;of and we have thethat,inference was object
the furnishedof note which the foundationintroducing

thisof objection.
the plaintiff.Judgment for

Blodgett.Ranlett v.

articles,ofmortgagea certain manufacturedA manufacturer made and
hand, manufacture,purposehis for the of suchall stock then on to

debt; agreementanpayment mortgagorthe of a that thesecure with
hand,as from thecontinue to manufacture stock onshould sellusual

articles, use,appropriate moneyand the tomanufactured histhe own
mortgagee; agreeing keepbut to aaccounting supply, equalthenot to

always on hand formortgaged, thepropertyin value to the mortgagee,
debt; Held,for the mortgageliable thatto remain himselfand the—

to creditors.mortgage invalid aswas
sold,of the mortgaged propertythe availspurchased with underProperty

circumstances, bythe mortgage,not be within substitution.wouldsuch
writ, directions to it in a particularwho takes a with serveA sheriff

manner, requiring indemnity,a written is liable for notwithout follow-
directions, unless he can show that he could lawfullynotthoseing

them.obeyedhave
aindemnityof to sheriff arises from apromiseimplied creditor’sAn

inprocess particularhim a manner.to to servedirections
to attachgiven property,have been and the plaintiff,directionsWhere

mortgaged,is does not communicate theknowing that it fact to the
sheriff, attaching,fromnot be exonerated unless thehe will fact was

prejudicing him.a ofwith viewconcealed

as sheriffdefendant,the of the forCase county,against
L. aGibb,of inJosephan default deputy, neg-alleged

a inin service of writ favor of thethe plaintifflecting,
to attachone Ira certainSavage, personal propertyagainst

in the declaration.specified


