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chattels,by mortgagorA a of the mortgageesale without assent of the
Statutes, 8,132,required chapterin aswriting, by the Revised section

it;is far that an con-yet, beingso void action not lie to enforcewill
by deliverysummated the of the chattel and ofpayment price,the will

title,pass the if there impediment.be no other
chattel,an theby mortgagee mortgagedIn action of trover a for the

maydefendant that it sold that theby mortgagor,show was the and
sale; sufficient,byplaintiff parolassented to the beingsuch assent with

sale, purchaserthe to pass the title to the in possession.
an of it is defendant,In action trover no defence that the in ofdisposing

chattel,the acted as the ofservant another.
If, chattel, be,in an action to a mortgagedrecover the defence that the

paid bydebt has beenplaintiff’s another chattel embraced in the same
mortgage, subsequentlyand byreceived him under circumstances to

value,him its mortgagorwith thecharge competentis a towitness
of the chattel sothe value received.prove

afor horse. TheTrover plaintiff claimed the horse
a madeofvirtue Seth Conant andby mortgage by Samuel

theJr., to on the tenthplaintiff, ofBradbury, day Sep-
to secure thetember, 1842, of apayment promissory

for the sum of one hundrednote dollars, made theby
and andjointly severally, to themortgagors payable

bearer,or on the first of thendayplaintiff, January, next,
Theinterest.with wasproperty described asmortgaged

“ of Powers’s: One machines that wethreshingfollows
him;of one sorrel mare that S.have bought Bradbury,

also,had of two newChauncey harnesses.”Jr., Cutting;
the inofexecution where theLyme,mortgage,The
was admitted.resided,mortgagors

the mare in the of thepossessionprovedThe plaintiff
he demanded her the defendantand that of ondefendant,

demandto which the1848,of15th day August,the
he“that did not own the andanswered, mare,defendant

had.”in the nor never Thelot matter,orhad no part
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marethat while the was in theplaintiff proved possession
he said he had her of adefendant, Baldwin,of the Mr. of

in the of in of a debtStrafford, Vermont,State payment
Baldwin owed him.which

offered to wasThe defendant then thatprove Bradbury
the and that in the fall of themare,the sole owner of

of the with1842, after the date Bradbury,year mortgage,
whichthe assent of the assent, however,mortgagee,Gage,

her for anot in a horse with Mr.exchangedwas writing,
Vermont;in court ruledWaterman, Thetford,of but the

that the evidence was and the defendantinadmissible,
to theexcepted ruling.

The offered the a witness whoofplaintiff deposition
he mare fromthat took the the end of thedeposed upper

in to Boston to at of andstreet, Concord, sell, the request
defendant;for the he did not sell left herher,that but at

a Mr.Taunton, Massachusetts, sold,with Kimball to be
about the tenth of and that hewhenday April; parted

hefrom Kimball was on to theNew-Bedford withgoing
mare, and that the defendant said this was the same mare

hefor which had been sued theby plaintiff'.
The defendant tothen offered that one Markprove

Strafford,of inBaldwin, Vermont, was indebted to the
inson of the Moses the sum of aboutdefendent, Whittier,

$250, failed;and that had that the defendantBaldwin
and Moses1843,Vermont in the winter ofwent to

callBaldwin,him to take his note uponrequested against
him he could;and make the settlement withhim, best

the called on andnote, Baldwin,the defendant tookthat
of him the in in ofmarereceived controversy payment

note; carried her to and delivered her toGrafton,the
defendant had in-Whittier;Moses that the never any

in in all;terest the note or mare but he did in relation to
as of hisher, acted the servant son whoMoses,merely

in June,sold the mare in 1843. The court ruledBoston,
that the evidence and defendantwas theinadmissible,

21VOL. xvix.
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to the It did not Bald-excepted ruling. whenceappear
title,win derived his to the mare, nor did the defendant

to that he had title to Theprove her.propose plain-any
thetiff contended that defendant was a mere stranger,

and thecould not contest title theunder mort-plaintiff’s
gage.

theIt that noteappeared which theupon mortgage
was founded was for the of thegiven price threshing

inmachine mentioned the Themortgage. plaintiff proved
thein month of thethat, 1843, condition of theJanuary,

been broken the of themortgage having by non-payment
he took the machine his andnote, into possession, having

itadvertised for for thesale, of thepurpose foreclosing
sold it onat auction the 14th of thepublicmortgage, day

same formonth, $20,to one about that he wasPiper, and
that ifaccountable for more than hesum,not were

for sum Theaccountable whatever. defendant con-any
that the not in faith,tended sale was conducted butgood

that the the timewas and machine at offraudulent, was,
thansale,the worth more the sum due on the note.

inthe sale was not on thegoodTo that faith partprove
athe the defendant offered witness who testi-of plaintiff,

witness;fied the made at the barnthat sale was of the
that there were at the thesale, the auc-present plaintiff,
tioneer, the and three other butwitness,Piper, persons;

neither the wereConant,that nórBradbury mortgagors,
that the machine was thebefore struck offpresent; plain-

tiff' and went aside and thenPiper returned,together,
machineand the was struck tooff that after the'Piper;

sale the the witness to theplaintiff requested permit
machine to remain at the barn a time,for short to which

assented;the and thatwitness afterwards the plaintiff
andcame with his team carried the machine andaway,
allthat disclaimed title it.toPiper

of,theThe defendant atcontended that the. time sale
the machine more atwas much valuable than it was the
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the reason ofof the fromtime plaintiff' bypurchase
itmade and Conant whileitrepairs upon by Bradbury

thein To the onwas their prove repairspossession.
and the other testi-machine, its value, defendant, among

Conant,offered of as aone the wit-mony, mortgagors,
thewas to asness, who by incompetentobjected plaintiff

interest,from excluded theand court.by
The to the of whatevidenceplaintiff passedexcepted

on thesale, machine,at the and of the value of the
he entitled to hold all mort-that was the propertyground

anddebt,until it redeemed of thewas by paymentgaged
on a of the of the thethat, breach condition mortgage,

thelaw,title absolute to wholebecame atplaintiff’s
norand that neither the oneanyproperty, mortgagees

under them could have unless redemptionany right, by
the evi-in under admittedthe statute. The courtequity

and atdence, instructed the if the sale auctionthatjury
in and notfraud,was faith without the wasgood plaintiff

for sum soldaccountable a than the machine waslarger
notfor; that if sale was in thefaith,but the plain-good

was bound to account for thetiff the actual value of
easeat the time of the in suchsale;machine and that
thesum for would notthe which the machine was sold be

fore-; that,of its and as the hadcriterion value plaintiff
the the the time of theif,closed on atmachine,mortgage

it was much as the thesale, note,worth as sum due upon
the was not entitled to in this as thesuit,recoverplaintiff
debt due the would be andplaintiff paid.discharged

court to of mareThe directed the find thejury the value
ofthe time of ma-conversion,at the and the value the

sale;chine at the if thetime of the and instructed them
in that return the valuesale was faith shouldtheygood

if;machine for soldof the at the which it was butprice
not init was return the actualgood faith, shouldthey

Theof machine at the time of the sale. juryvalue the
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found the value of marethe to be and the value$39.66,
machine,of the at the time the sale,of itobe $79.75.

The defendant also contended, that inasmuch as he
marethe in Vermont, of a citizenpurchased Vermont,of

he her of thebought thatdischarged andmortgage;
was reserved for the decision ofquestion this court.

A byverdict was taken consent for tlie theforplaintiff,
of thevalue mare, which ren­was to beupon judgment
;dered or it was to be amended and renderedjudgment

for so much saidof as to-;value the entitledwasplaintiff
or it to setwas be and a thisaside, trial asgranted,new
court should direct.

for theWilcox, An is in "substanceplaintiff. exchange,
the same as a sale, within thethe ofthing meaning
statute, salethe of theprohibiting mortgaged property by

447;; 444,2 Kent 448­ Blackstone onChit.mortgagor. ­
297; 234; 40;Touchst. 3 &Contr. Barn. Cressw.Shep.

2 83.74;Hill 21 Wend.
rule is,The that where ageneral. contract is prohibited

107;thea contract is void.with 10penalty, Chit.Bing. ­
539.on Contr.

form ofContracts, the which is cannot beprescribed,
than as'made otherwise and if madeprescribed; other­

can be inwise, not evidence. 261;Chit. on Contr.given
& Cr. 922. Parol4 Barn. contracts, within the statute of

frauds, if arewholly unexecuted, void. The law prohib­
sales of thewithout writtenmortgaged property,iting
of the wasassent alltomortgagee, designed preclude

the ofasffo the to sell. It waspowerquestion mortgagor
to sales,made with such written assent.prevent except

assent was not inThe this case in themortgagee’s given
form His assentprescribed. wassubsequent unavailing

in theunless same manner. 5 N. H. 132.given Rep.
540;was a 2The conversion. 6 East Stark.taking

;311. No demand was 28­ 192 Fairf. Mainenecessary.
80.427; 11 Wend.
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The defendant’s as ischaracter, noagent, protection.
3 Car. &P. 36.

condition theUpon broken, was to theentitledplaintiff
of the till the debtpossession wasproperty Thepaid.

sale is atabsolute law. The in to re­right equity
deem remains 8 9361; 404;N. H. id.only. 18Rep.
Mass. 387.

Conant was an interested 9witness. N. H. 137.Rep.
A sale of the in was not a inYermont sale mar­property
ket overt. 10 H. ;N. 46­ 12 id. 248­; 15 Vt. 630.Rep.

for the defendant.Kittredge,

Woods, J. The derives his title to the mareplaintiff
a made andthrough Conant andby Bradbury,mortgage

a atquestion arose the hetrial, whether had withparted
that title. To he done so,that had the defendantprove
offered oneto that of the ownedshow ■whomortgagors,
the soldanimal, had her to Waterman, and that the plain-
tiff to this sale. The evidence was be-agreed rejected,
cause the consent of the was not in asmortgagee writing,

for certainrequired, the Rev. Stat.,purposes, 132,by chap.
sec. 8. The first is the correct-question presented upon
ness of that and the solution of thatruling; depends

the andupon intent of the statute referred to.moaning
It that no ofprovides personalmortgagor property

shall sell or the same thepledge without written consent
of the entered the andmortgagee upon mortgage, upon

inthe of the record the office in iswhich it re-margin
corded. The 9th section of the same achapter provides

for such as offend that article.punishment in
These forwere theprovisions ofdesigned protection

were liable,who means of themortgagees, fraudulentby
of in orpractices the mort-mortgagors selling pledging

soand to intochattel, it othergaged pass hands,causing
and to be to toremoved distant be incon-toplaces, put
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it, in ofin orvenience possessionpreserving recovering
suchwas to fromit. Its further protect impositiondesign

title of theof theinduced,as through ignorancebemight
to the of thebecome purchaser mortgagedmortgagee,

and value for it.chattel, to pay
a restraintthose the statuteTo secure objects imposes

the and the sale of theprohibits prop-upon mortgagor,
in terms of orit,It does not aprohibit purchaseerty.

a transaction void. The saledeclare such being prohib-
transac-inflicted the theseller,and aited, uponpenalty

and he could to thevoid, not,ishim,as totion, according
themaintain an action forestablished principle,well

insale,a or founded manner suchof such any uponavails
transaction.illegal

to that hasit is another one whoBut thing say, pui’-
and for andchattel, it,a valuechased paidmortgaged

shall take hisinto histaken it possession, nothing by pur-
it no to retain theandchase, possession,acquire by right

the that the sale was prohibited byupon groundmerely
law, a theand that was againstpenalty provided party

the sale.making
4 289,v. H. which wasWest, N. troverRoby Rep.In

“ sale,the : It is the and nottickets, court sayfor lottery
and if;which is prohibited nothing ap­the purchase,

more thancontract the sim­in the between partiespeared
the defendants to thea sale of the tickets from plain­ply

wetiff, be induced to beforewe should pause permitted
their for theact,the of own pur­to illegalitythem allege

athem to retain the of fortu­of proceedsenablingpose
had itafter sold to the andticket,nate plaintiff,they

and run the risk of itshim to take actuallyinduced
number. In such a case thean unfortunateproving

;as in delicto andviewed,not paricould be perhaps,parties
the ticket notvendor of bethe legallyalthough might

hethe for which have soldto recover price mightentitled
it is no means clear that thein a court ofit, justice, by
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valueentitled to recover the ofnot bepurchaser might
hethe in hadticket a suit the whenvendor,against

obtained of itpossession by wrong.”
In is nothe case under consideration there ground

which said aWaterman can be to have beenupon partici-
in the Brad-offence committed thepant by mortgagor,
in the chattel. lie was ratherbury, selling mortgaged

the andcommitted,offencewhom the wasparty against
one for Forwhose the statute wasprotection designed.
there is no evidence he knew of the existence of thethat

or had notice which should have himmortgage, any put
an heso that stands even betterupon uponinquiry;

than the holder aof under sale whichground property
was in casethe the court inprohibited law,by put by

v.Roby West.
There seems, to be reason fortherefore, no sufficient

that the act the inofholding sellingillegal mortgagor,
the without the assent of thewrittenproperty mortgagee,

the sale,title from thatpreventednecessarily passing by
the mere sale anthat the was offenceupon pun-ground

ishable law.by
The of as hasthe statute been such beenobject having

described, the of the andprotection, namely, mortgagee
the the actof fraudulent of thepublic againstgenerally,

it seems have had noto further Itobject.mortgagor,
no of its to restraintwas part interposedesign any upon

the alienation of with the assent of thepersonal property,
as ita title bemaywhommortgagee, against acquired,

statute,would as as before theseem, well since by any
sale,evidence of his assented to the or ofproper having

his become a to it. The cannothaving party mortgagor
the assent of theor without writtensafely legally proceed

in Butthe indicated the statute. theform bymortgagee
notstatute does not required,require any thing previously

in to and sufficientorder a title to thegood pur-give
chaser of the chattel. As between the pur-mortgaged
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chaser and the the assentevidence of the ofmortgagee,
sale,the latter to the it,or of his in is notparticipation

different since the of the what it waslaw frompassing
Asbefore. the of thetheagainst attemptmortgagee,

to the was ineffectual before thepassmortgagor property
statute as it is and itsince, was not the of theobject

title,statute to the orof the tostrengthen mortgagee,
additional forms to him ininterpose be observedany by

it,with said,but as has been thetoparting only, prevent
andloss inconvenience in thevarious fromways,arising,

of a fraudulent to of theattempts mortgagor dispose
the of theproperty against rights mortgagee.

There was,,therefore, no valid foundedobjection, upon
statute,the against that theshowing, evidence,by parol

sale to Waterman received the andassent of the plaintiff,
that that sale he had with his title to theby parted chattel.'
The inwas thisruling therefore, erroneous.respect,

At the trial the defendant undertook to himselfprotect
hethat was the mereupon‘the ground of another,agent

and hethat in thehad, execution of his asengagement
such received the mare of oneagent, ofBaldwin, Thet-

in theford, State of Vermont.
It does not that Baldwin’sappear possession of the

chattel was other than ofthat a mere trespasser. If-not,
the of the derivedpossession from himdefendant was

athat of and his of thewrong-doer, chatteldelivery to
his an act sameof the character. 2employer, Phil. Ev.

note.224,
1Perkins v. theSmith, 328,Wis. was case of goods

taken and of a servant for the uselawfully disposed by of
■master; and it was that theheld,the of theauthority

master innot, ease,would such amount to a defence.
. In Stephens JElwell,v. 4 M. & 259,Sel. the defendant

a clerk,was at theand, direction of his orderedemployer,
the to be and in defence relied hisgoods shipped, upon

as the mere servant of the hadwho tor-position party
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andhimself of the histiously possessed goods, upon
of the master’s title. Lord C.Ellenborough, J.,ignorance

“ is ais,said : The whether this conversiononly question
in theclerk,the such master.which wasby undoubtedly

The clerk acted under an unavoidable and forignorance,
master;hisliis master’s when he tobenefit sent the goods

a conversion;his acts tobut, nevertheless, amountmay
intermeddlesfor a of a whois conversionperson guilty
it;of and it isthe■with of another and disposesproperty

from another,no answer that he acted under authority
of it.”had no towho himself disposeauthority

a., was190,In Fiske & 1 & P. whichGreenwayv. C.
had withfor which the entrustedtrover plaintiffgoods

had the&H. Edes who withsale, goodsJ. for pledged
submitted that he;defendants one of the defendantsthe

he hadtrover,liable in inasmuch as merely ship­notwas
• histhe of business.in the courseordinarygoodsped

distinction betweenJ.,C. “TheAbbott, thought likewise.«
here there is acase and a is, pub­this that of servant that

he liascarrier, if,as a while thelic and toemployment;
lie;and troverrefusal,there be a demand a willgoods,

in thehe merebut while is the conduit ordinarypipe
of is liable.”course I think he nottrade,

one inwho,cases notThese show that everyalthough
naturein itsof anthe discharge employment, public,

tort; inis inthe liable yetinterferes with goods, general
is his relations thea servant not protected by against

law,rule which renders himof the ofoperation general
of the of another theliable who goods againstdisposes

the The rule inof owner. is thisapplicableclearlyrights
of thewas the mere servantThe defendant prin-case.

andauthor of the was not required by anycipal wrong,
induties or to serve his the actprincipalrelationspublic

whether holiable,of. He is equally per-complained
it for his or for that of another.own benefitformed

A toat the affect thetrial,arosequestion supposed
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in case,to recover the or at toplaintiff’s leastright affect
the quantum,of It was thewhether sale of adamages.
machine, thein with andmare,mortgaged conjunction
for the of the same haddebt, been con-security fairly

and if the valueducted, what of the machinenot, was at
the timé of sale for thethe which toplaintiff beought

If the machine was worth tocharged. theenough pay
debt, and the sale of it had made thebeen inby plaintiff
such a fraudulent manner as to him thatwithcharge

thevalue, mare became inexonerated, the hands of the
of the created the andmortgagees, charge by mortgage,

the sale made could not beby Bradbury impeached by
otherwise,the the sale wasplaintiff, to thecontrary

of therights who could recovermortgagee, consequently
in this action, to the extent theof sustained.damage

the theUpon of value of the machine atquestion the
time of the the ofsale, one of thetestimony mortgagors,

offered to asustain valuation to ithigh assigned(Conant)
defendant,the was to thebyby objected plaintiff, upon

the had anthat the witness interest toground show that
the debt andsecured the for theby ofmortgage, payment

liable,which he was was reduced and extin-personally
to the of actual value ofextent the the chattelguished

sold.
If this action were which could conclude theone rights

of the the as to amountwitness, the ofplaintiff against
the debt due have a founda-or thepaid, objection might
tion. But such is the effect of the ofaction,not or any

injudgment that can be rendered it. The valuation to be
on the machine in one ais, event, matter in whichplaced

the debtor and have anwitness, the mortgagor, may
interest; because, in that isevent, itsupposed applicable

theto extent its real value to the ofof the debt.payment
But in this action it cannot be so can aNorapplied.

this,in founded a of thevaluation chatteljudgment upon
here be inadduced,evidence evidenceupon any question
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and the wit-thehereafter arise between plaintiffthat may
the value.to ascertainin which it be materialness, may

to bewas, therefore,The -witness adjudgedimproperly
ho wasthe to whichto upon pointtestifyincompetent

called.
mare werewhich the machine and theforThe debt

asmachine,of foundThe value thewas §100.mortgaged
sum. Thewas than thatlesstheby jury, materially

havein notof the to recover the suit couldplaintiffright
the wholeofdefeated, therefore, thebeen by application
themachine; plain-of the the whethervalue and question

misconducthad of thein case he been found guiltytiff
andmachine,in thewith the sale ofconnectionimputed

havecouldin its to debt,case value had been theequal
immaterial.maintained the action for the becomesmare,

set aside.Verdict

Bryant.The State v.

forged,for inforgeryAn indictment must out the instrument wordssot
figures; and it this inprevailsand seems rule if the consists theforgery

of a true instrument.alteration
forgery, by genuineAn for effected instru-insertingindictment in awords

show,ment, by ofallegations, positionmust distinct the the words
text, they meaningin so it themay appearinserted the that how afreet

of the instrument.

It theIndictment. was that the onrespondent,alleged
June,tenth of in the and fraudu-1842,day year falsely
a foraltered certain receiptaccountablelently property,

to whichbe one Jonathanpurporting Ramsey,signed by
said altered,accountable so andreceipt, fraudulentlyfalsely

“as is ofwas to Receivedfollows, thatoriginally say:


