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Phelps Sleeper.v.

due,by honestlythat it is and that hemaker of a noteadmission theAn
limitations,it, ofpreventto the bar the statute ofis sufficientpaywill

saystime that there is himselfhe at the same deal betweenalthough
note, settle, paythe call and andthe holder of which will willand he.

balance.the

Assumpsit $30,a note dated December for12,1884,on
There was a second count forinterest annually.and

thereceived. The defendanthad and pleadedmoney
limitations,statute of and theissue and the plain-general

within six on whicha new years,promise,tiff replied
taken.wasissue

November,on the ofthat 17thtestifiedQuimbyAsahel
in of anote withPhelps,the questionhe received1840,

and the notethe defendant paidcall getto uponrequest
same and told thecalled theand herenewed; day,or

and told him that the note wasinstructions,hisdefendant
himwanted to orand theoutlawed, payplaintiffnearly
histhat notes weredefendant repliedtheit; thatrenew

deal himwas some betweenbut therenever outlawed^
in adown anddaysand he would bethe fewand plaintiff,

the notefor wasbalance,the honestlyandit,settle pay
The defendant did notit. sayhe wouldanddue, pay

balance was.nor what thewas,dealthewhat
was notthat this evidencedefendant contendedThe

the and ifthe note out of itstatute,to takecompetent
to nominalthe damages.it entitled plaintiffwas, only

if ofthe that theinstructed jury testimonythe courtBut
;the note out of the statuteit tookbelieved,wasQuimby

not to show that therehas attemptedas the defendantand
him from the whichdue to plaintiff oughtwas any thing

henote,the whichor deducted from mightbe allowedto
allow theexisted, plain-such they mightdo if thingany

and the time ofthe note interest tothe amount oftiff
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thefora plaintiffThe returned verdicttrial.the jury
tomovedand the defendantamount note,the of thefor
ofona accounttrial,for newaside the andverdict,set

misdirection court.theby

Walker,for cited Eastman v.defendant,theKittredge,
6 H.N. 367.Rep.

for theQuincy, plaintiff

casein this relates toWoods, J. The questiononly
when calleddefendant,the effect of the of thelanguage

the note into the contro-plaintiff’supon by agent pay
He said his notes outlawed,that were never butversy.

there was some deal between and thehimself plaintiff,
—and that he call and settle itwould theupon plaintiff

—theis, deal,that and the for the note wasbalancepay
hedue, and would it.honestly pay

In Eastman v. 6 H. on which theWalker, 367,N. Rep.
defendant relies as an to show that such decla-authority
rations amount to no more to an thatthan admission

was and would the to nodue, entitlesomething plaintiff
than defendant that hemore nominal the saiddamages,

andsome had sentEastman,had bills of costs against
thus that he had'by mail,him money clearly indicating

he had claimsor that counter hemade whichpayments,
entitled to off note,set the which wouldwas against

to of theextent,some the claimextinguish, plaintiff!
made no to such sum asanypay exceptHe promise thing

not thehave been in manner whichactually paidmight
case the held that the admis-described. In that courthe

due not cast the de-that was did uponsion something
hadthe of how much beenfendant burden showing paid.

differs from inThe case that importantpresent particu-
didThe defendant here not that helars. hadpretend

note, or that he hadof the claimpartpaid any any
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theagainst which could have served as aplaintiff setoff
theagainst note. The deal of have beenspoken might

of such a nature as not to have been available in that
and he did not stateway, thatdistinctly any wouldthing

be due to himself the of it. He saidupon adjustment
that there was deal between himself and the plaintiff,
which he callwould and settle in a few He saiddays.
that he would the balance. If the fairpay construction
of that is, that he would thelanguage balance thatpay

be found due the note,might upon suchupon deducting
sum as should be due to himself the dealupon adjusting
which he had named, still there anfollows admission' that
the note due,was and a to it.justly promise pay

In short, this admission that the note was due, and the
it,to arepromise sufficient, ifpay abundantly standing

takealone, to the case out of the statute. There is noth-
in the whiching language that admission'accompanied

and thatpromise their forcematerially qualifies and im-
It is not saidport. that there is a set-off',or that there

has been a or that less than thepayment, whole of the
note is due; isand shown to duebe to the de-nothing
fendant in The of the courtany way. ruling was,below
therefore, and there must becorrect,

theon verdict.Judgment

PageFarnsworth v. & Trustees.

a defendantIf die and his estate be decreed to be administered on as insol-
vent, discontinued,the suit is judgmentand no for costs can be rendered

mayagainstfor or trustees who have been summoned in the cause.
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