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contract,If, erecting building, plaintiffin a the deviate from the and the
notice,defendant, acquiesce inhaving plaintiff’s proceedingthe thewith

■work,or, dissented,having acquiesce,once ho liableafterward will be
building quantumof infor the value the meruit.

defendant, havingthe his attention directed to theEvidence deviationsthat
committed, not, knew, dissent,did so far as the iswitnesses admissible as

declarations,tending his byto his assent. But heardshow own witnesses
occasions, if in hearing plaintiff,on other not the of the are not evidence

of his dissent.
witness, arbitrators,testimony givenof aThe deceased before may be

givenas if in court.proved

Assumpsit. The declaration that thealleged plaintiff’
abuilt certain wood-shed for the defendant,had at his

and materials intherefor,found consideration ofrequest,
the himhe to as muchwhich promised plaintiff pay money
deserved to have therefor,he &e. Thereas reasonably

also a in indebitatus for work andassumpsitcount laborwas
The writ'was dated 23,materials furnished. Augustand

1841.
it that in 1840 thetrial,the appeared plaintiff’Upon

defendant,to the ina farm andBath,belonginglived upon
he made aof that contractyear specialin thethat spring

to build a shed the housethe defendant adjoiningwith
farm. The terms of contract did notthe preciseupon

The in the courseafterward,plaintiffdistinctly appear.
to erect a shed thethe butproceeded upon place,of year,

him that the shed was accord-admitted not builtit was by
contract,the and that he could not recoverto uponing

and he claimed to recover so muchitself,the contract only
deserved have,he to reason of what heas byreasonably

done for defendant. He introduced tohad the evidence
the character of the materials of which the shedshow

and the manner of and that thebuilding it,built,was
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at several times thedefendant was erectionpresent during
it;and aboutshed but so as the witnessesspokeof the far

made noheard, he to its and didobjection proceeding,
he did not intendthat to for it. On the'intimatenot pay

defendant introduced evidencethe tohand tendingot'her
theat the time frame andwas athe, raised,thatshow

that of the work nottimes, wereobjected portionsother
andcontract,the that he at one time told thetoaccording

asuch shed as he and he wouldwanted,it was notplaintiff
contendedand he that nevérit;have acceptednot having

it,he not liable toshed, was for not-the pay any thing
it had builtbeen on his land.withstanding

also introduced evidencedefendant toThe tending
hethe contract was not tothat forshow by pay building

ofthe two from the timeuntil ofexpiration yearsthe shed
the lease wouldcontract, when plaintiff’s terminate,the

theinto settlementthen to be brought generaland it was
but there was evidence on thethe partparties;between

to show that no time oftending paymenttheof plaintiff
he was to have hisor that thewhenpayspecified,was

— there no timedone inwas whichbeing stipulatedwork
The defendant introduced evi-should be completed.it

a beforeat to whom thethat, arbitrators,hearingdence
this into submithad agreed controvery, April,parties

of the hedefendant whetherthe inquired plaintiff1841,
and the saiddone,shed that hethe plaintiff"considered

incertain which he in-andnot, particularsdid specified
and after theit;more to that commence-to dotended

1841,in thesuit,of this September, plaintiffment again
;done that there ashed was not was mistake insaid the

to andalter,he was hethe whicheaves, going thought
do more theshould andsomething under-pinning;about

since the actionit that was commenced an alter-appeared
had made in the eaves.ation been this evidenceIJpon

defendant contended that thethe action could not be
the time ofbecause the terms ofmaintained, payment, by
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— or whenthat time was two yearsthe contract whether
actionnot arrived when thewas done —hadthe work

commenced.was
thenamed Chase,examination of a witnessOn the

dead,sincewitness,awhatplaintiff inquired testimony
thethis beforeon thegave hearing controversyrespecting

But itdefendantarbitrators; objected.which theto
to the arbitratorsthe submittedthat controversyappearing

on trial arbitra-the same as thatthe was (theby parties
an the courtfailed tohaving upon award),tors agree

testifiedthe deceased witnessthat evidence of whatruled
de-theadmissible; 'to whichbefore arbitrators wasthe

deceased witnessof theThefendant excepted. testimony
brother, be-Jameshe remembered hiswas, testifyingthat

somethe about his carryingfore arbitrators something
the shed for the defendant.oats into

a makeswherethe that partyThe court instructed jury
to beall which wascontract, and fails to peforma special

thein and the other receivesdone, part,but performs
andof it,has the benefitperformance, thereby getspart

occasioned the fail-and above thea value over bydamage
it,the ofcontract,the to termsto accordingure perform

— hebalance that ho must for whathe must the paypay
the bea in to whole wdiichwas totakes, proportionprice

the But if the who waspartydeducting damages.paid,
has incan the of what been donereceive, wholerejectto

in he isand fact receivestoattempt nothing,the perform,
for;take he not contract andnot to what didobliged

a he was nothad been in factthere receipt,unless part
accord-to unless the contract was performedobliged pay,

of in a contractto the terms it. The same ruleing applies
aalabor for where there had beento year, part perform-

; been atance the part performed having acceptedonly
ifmust be Thattime, for,the beneficial. wherepaid

a a inthere contract to erect awas building particular
a total as ofif there wasmode, departure, by building
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wood instead of brick, &c., the owner of land wouldthe
not be liable to unless there had anpay, been acceptance;
but that an acceptance be shown circum-frommight

;stances as that he saw the work on and did notgoing
object, or, if he let it on heobjected, still as if intendedgo
to take it; and when there was an implied acceptance
in this the would be liable to that whereway, party pay;
there was not a total abut of thedeparture, building
kind contracted for was and so farin,begun proceeded
as to be affixed to the land before a variation occurred,
and was finished, and then apart occurs,variation the
owner of the land then,the matter and wouldmight stop
be liable for what hadonly done,been thededucting

that the unfinisheddamages; becomebuilding having
theof real estate its far,erection thuspart stood likeby

inlabor received and the owner of the land mustpart,
the refusal;value received to the time of thepay thatup

if the inowner such case and forbidsobjects any thing
' further hedone,to be is not liable is after,for what done

after heunless, the to be fin-it, workforbidding permits
;ished that a occurred,from the contractdeparture having

the is not bound to the other toemployer permit party go
and ifon, the forbids ofthe furtheremployer prosecution

that,the and the inother defiance ofwork proceedsparty
cannot ifafterward;he recover for he does thatwhat

the affixed to theoccurs before the isdeparture building
land, before the frame it is the a con-raised,is like case of
tract a it,for the is to takenot boundcarriage; employer
is not bound to erected,a such asto bepermit building
he did not for,contract and not toobliged pay any thing;

inthat a frame aof erection is not such fixtureprocess
that the owner can to itof the land be see putcompelled

contract, it,when different from the to for ifup, payand
he and refused before it was and didobjected put up,

afterward; if a for work ofnot assent that whomparty
is at earliest time there isdone,that character to be the
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a anddeparture, while the other can to hisappropriate
own use what has been done, notifies the other not to

andproceed, does after to he is notaccept,nothing charge-
able. But if he dissatisfaction merely, butexpresses"

the workpermits to on without notice that hego giving
will not take it, his it to be erected under suchpermitting
circumstances would render him ;liable to and thatpay
if he sees the work on with variations, and makes nogo
objections, that is evidence of assent. And the in-court
structed the ifthat the defendant in this easejury objected
at the time the was theplaintiff andputting up frame,
refused to receive and neverit, assented afterwards, their
verdict must be for the defendant. But if he made a
mere ofexpression dissatisfaction under circumstances

to then thatindicating permission proceed, of thepoint
defence must fail.

The court further instructed the that where,jury, by
such a timespecial contract, was limited for the payment,
a to it could not sustain an the timeparty action before of

arrived; that he could not do if he ful-payment that,
filed contract,the and that he could not be in a better
situation if he failed to fulfil it; that awhere credit is to
be the terms of theby thatgiven contract, ex-stipulation
tends as well to a case where all the haswork not been

as to aperfoi’med ease where the contract is completed;
but where the contract the time of isby leftpayment
indefinite, so that the when he hadparty, performed it,
would entitledbe to there, afterpayment, part perform-
ance and he call foracceptance, formight what hepay
had done. And the court instructed the that ifjury they

infound the inevidence this case that the time of pay-
ment for the shed was, the contract, to at theby be expira-

oftion the lease, their verdict mustplaintiff’s be for the
defendant; but ifthat did not find thethey that, fact
that the shed was not done the(appearing by plaintiff’s
own the suit not•when was was a baradmission), brought,
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itself,of if tbe defendant had hadof what beenaccepted
done; that however, could be recovered fornothing, any-

done after the action wasthing commenced.
To these theinstructions and,defendant theexcepted,

a forreturned verdict the moved forjury having plaintiff,
a -newtrial.

387;1Hibbard for the cited Conn.Wilcox, defendant,
2 and 18 Pick. 434.289,Cow. Phill.

for the cited Atkinson v.Morrison, plaintiff,Goodall&
473;277;& v. Johnson,8 B. C. Morrill 7 Johns.Bell,

135; Leonard,11 v. 7Hunt, Haywardv. Wend.Johnson
v.180; 1;v. BrittonFranklin,Pick. Clark 7 Leigh.

Turner, 481; Co., 46 H. Dubois v. Wend.N. CanalRep.
2 Dane’s833; 361;2 Kent Com. 3290; Ev.,Phill.

Russ,567;4 2 on Crimes108; Bank v. Cow.Hyde,Abr.
165.4 McCordnote; Stevens,State v.520,

the ascourt,The instructions ofJ.Gilchrist, they
toto the of the recoverin plaintiffrelated rightgeneral

the done and materialmeruit for workaupon quantum .
the land oftheinhim, uponbuildingfound by erecting

must bein with whatdefendant, were conformitythe
to suchof lawas the settled doctrine applicableregarded

contract, whicha prescribedThat there was specialcases.
andexecuted,should bein the workwhichthe manner

and a fail-contract,from thata deviationthere wasthat
some ofto withof the complythe plaintiffure on part

re-do not him fromfacts which precludeareterms,its
if werethese deviationsa compensation,justcovering

and if thethe defendant,in byand acquiescedknown
him. Andof the work was prevented bycompletion

the con-the furnished bythe deviations fromwhen plan
to insistthe entitled upontract are made known to party

as in likeassent, cases,his bemaywith it,a compliance
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and havingif he,safely presumed, having opportunity,
notdoattention the subject,his directed toexpressly

of consistencysuchhis with ainsist degreeupon rights
of dissent.to a notice hisand firmness as shall amount

itaberration,A mere of the while mightcomplaining
have conduct andrectified,been followed by language

thehim,indicate will not entitle whenthat acquiescence,
has far for to takework tooproceeded advantageremedy,

in such case,the His a toof conductfaulty particular.
and and the jurybe should be decidedfair, intelligible,

andwere to assentinstructed whetherproperly inquire
orofdid not follow language complaintacquiescence any

usedshown to haveof the defendant wasdissent, which
it affixe­the frame of the before wasupon seeing building

d Turner, 481;the soil. Britton v. 4 H. Wad­Rep.to N.
Sutton, ; Hayward 181;v. 15­ 7 Pick.Leonard,id. v.leigh

House, 8 id.Smith v. M. 178.Cong.
of theThe in evidenceshow,was toplaintiff permitted

defendant’s assent to the as it wasof theplan building,
in the course he diderected,of that presentbeing being

far asnot, so the witnesses makeheard, any objection.
This is and evidencenot, perhaps, very strong convincing

assent;his it is fairof and that the should con-yet jury
it, and as to insider draw the inferences the factproper

Whether the defendant’s ofdispute. expressions disap-
thewould, circumstances,underprobation supposing

uttered,them to have been have such asbeen to engage
witnesses,the attention of the for them towas a question

inconsider, its and effect the evi-value topropergiving
dence. Silence in such a would beencase, if haveproved,
a fair from which to have inferred the assentground

isthe and silence awouldplaintiff impute,which negation
kindcan established such of evidencewhich be only by

as that which was the of the We thinksubject exception.
that it was received.properly

But its furnished for admis-admission no theground
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sion of and in theother occasions,evidence that on
did dissent,of defendantwitnesses,other thehearing

unless him.that the heardthere evidence plaintiffbe
These rulethe excludingdeclarations fall under general

cause, andthe to his ownwords of a offered sustainparty
theare not in the to whichembraced ofany exceptions
therule is The to drawn frominference besubject.

on wordsdefendant’s silence on whichoccasion,one
towould have toavailed is too feeble requiresomething,

be met evidence was to nothat he clamorousby purpose
anotheron occasion.

It does not to an to theseem be objection competency
the witness,of evidence of the deceased that it was given
aat before arbitrators. We do not understandhearing

thethat of such evidence muchsoadmissibility depends
the tribunal,character of the asupon particular upon
matters. If theother under oath inbetestimony given

a in which the wasjudicial adverseproceeding, litigant
a- and he had the to cross-examine,whereparty, power

so,and was called to ordi-do the andlegally upon great
tests of triith no thenary being longer wanting, testimony

so is admitted in suit between thegiven subsequentany
Ev. ItGreenl. 1. seems to ratherparties. depend upon

the thancross-examine,to the nominalright upoir precise
of Id. Anthe is aidentity parties. arbitration judicial

and the of the rule seems toproceeding, principle apply
as well to ofcases this character as to technical suits at
law.

‘
And the admitted of Chase as to what thetestimony

at arbitration, material,witness testified the was as show­
that defendant made use thethe of shed. If oneing

acts,of another’s done for hisavail himselfknowingly
an abenefit, this be admission of his towill liability pay

reasonable Morris 1Surdett,v. camp.compensation.
218, where a made usecandidate of the erectedhustings

an Abbott aHermon, 118,election. v. 7 Greenl. wherefor
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school-house was erected for a district. v. Madi­Hayden
son, id. the a76, which was case of forpartial payment

a road.making
The result is that the and instructions of therulings

court at the trial in andwere ourall, correct,opinion,
there must bo

on theverdict.Judgment

State v. Gates.

truth, nothingandEvidenco that a to tell tho hutwas sworn wholewitness
truth,the in an forallegation per-is sufficient to sustain an indictment

truth, truth,jury, nothingthat he to tell “the the whole andwas sworn
thehut truth.”

fact did not occur at a certainperjuryIt is if one that a certainswear
not whether it did or did nottime and if the did knowplace, witness

occur.
principalis to that the on a trialproveEvidence not admissible witness

perjury prisonerfor an offer to the to for a sum ofhad made withdraw
money.

inIndictment for which it was thatperjury, alleged
inHaverhill,court of common holden at theat the pleas

of onGrafton, the first ofcounty Tuesday February,
and1844, a certain issue one Thomas Potterduly joined

in a in which Pottercase,of theGeorgeone Henry plea
and on to bedefendant,was was cameplaintiff' George

in and then and there triedlaw,tried due form of was by
behalf,a certain of the in that duly impanel-jury country

the said and that theed and sworn between uponparties,
trial of the the oneissue,said so betweenjoined parties,

Lebanon, as forWilliam a witnessGates, of appeared
and theon behalf of and wasdefendant,George, duly


