
AUGUST 1845.TEEM, 413

Andrews v. Davison.

A party deeds,may give registryan from ofoffice-copy primáfaeiethe as
evidence, immediatelyin all the is not to him-conveyancecases whore
self, byhut he is in privity conveyedto the title the deed.

The covenant against immediately,incumbrances if is anis broken there
incumbrance;existing the can nominalonlybut covenantee recover

damages damage.until he sustains actual
vouched,A party title,or notified to in bycome and defend a is thebound

judgment, he appear orwhether not.
an broughtWhere action is against trespasser bya in asupposed granteea

deed incumbrances,which a againstcontains covenant defendantand the
by incumbrance,sustains his showingdefence a is inright anwhich fact

plaintiff,the subsequentin incumbrance,a uponaction the is entitled to
have the costs of the former action inconsidered the of theassessment
damages.

Covenant. The declaration set forth a of thebreach
covenant in aagainst incumbrances, deed of the defend-
ant to the of 36,lot inNo. the second divisionplaintiff,
in TheNorthumberland. deed was dated 8,December
1835. The breach was the of oneassigned ownership
James at theGilchrist, date of the deed, of all the pine
timber on the andlot, of his to cut carryand awayright
the same. Issue was thejoined upon alleged ownership
of and a for theGilchrist, verdict returned plaintiff.

To show title and sustain the theissue, intro-plaintiff
duced the deed from the defendant to himself,original
dated 8, lot 36;December No. also1835, anconveying

deedof a from one Hobart to theoffice-copy defendant,
a from tocopy Hobart,William Wallace both conveying
the same aand a of deed from Gilchristpremises, copy to
Wallace, dated March 1,1827, the same lot, andconveying

all the white andreserving pine it,timber theupon right
to take it off.

To the of the from Gilchrist toreception copy Wallace,
the defendant that theexcepted, shouldalleging original
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the deed frombe to date of theSubsequentlyproduced.
the the Levi W. claimingdefendant to plaintiff, Cobleigh,

Gilchrist,athe timber virtue of bill of fromsalebypine
and thelot carried a ofentered theupon away portion

toThe caused a suit to institutedbetimber. plaintiff
the committed byforrecover supposed trespassdamages

theaction,of that setIn defence upCobleighCobleigh.
the bill of from Gil-saleto the timber acquired byright

After the commence-and recoveredchrist, judgment.
thethe Cobleigh, plaintiff,of action against beingment

notice to bedefence,nature of the causedof theinformed
maintain, histo come in andthe defendantserved upon

title.
as showthe evidence tocourt admitted competentThe

declaration, andincumbrance set forth in the chargedthe
effect.to thatthe jury

inthat the action against CobleighThe plaintiff proved
anddollars,fiftyat an ofcounsel éxpensehe employed

if that thethe believedcourt instructed that theythe jury
incurred thefees bynecessarilycounsel were expenses

atthat weresuit, theyin oftheplaintiff prosecution
theininto consideration determiningto take themliberty

to was entitled.amount of which the plaintiffdamages
thethis defendantTo excepted.

citedBellows,and forBenton, the'defendant,Young,
Case; Case;11 H.11, Ide’s id. 105 Co. N.47, Liford’s

74, Pollard v. Melvin.Rep.

v.citedEastman, Wells,and for the plaintiff, Bickford
2 Vt­455; ;3 390­ v. Swift,17 Mass. Met. .ClarkPage,

4 266.327; Mass.Clapp Draper,v.

to "WallaceParker, C. The deed from GilchristJ.
in the chain of title the derivedunder whichwas plaintiff

in hisand if he had title oftitle,his been tracing support
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theaction, would have been notwithstand­copy admissible,
have shown andit reservations. Iting might exceptions

is therefore,admissible as otherhere, either of theequally
and the an acopies, is, whether ofquestion office-copy

indeed is admissible without toevidence, an attempt
the for andto traceprove original, any purpose except

a title to the it? are ofWesupport party producing
the rulethat a to used is notopinion beallowing copy

to the case of a it inlimited defenceorparty using support
of a real but extends to cases theaction, where party

his claim of title the deed,derives under a of whichcopy
Melvin;is 10 N. H. 11554, Pollard v.produced. Rep.

Bedel;Loomis 2H. 74,N. v. Aik. v.Rep. 329, Williams
In the first of these cases it isWetherbee. said that where

due has first been made of lastthe thatproof conveyance,
uis of the deed to the thehimself, previous convey­party

ances with it be sustainedconnecting by office-copiesmay
in the it issecond,as evidenceand thatprima onlyfacie

he claims titles deeds beenwhen which havethrough
hethat is entitled to offer inrecorded, copies evidence,

effort to thewithout an The evidenceproduce originals.
in case is under these of thethis sufficient both limitations
rule.

is noThere that the had notobjection plaintiff' proved
himself, inthe deed to a covenant which this actionupon

is heand claims his hefounded, title,whatever has, through
hethe deeds of which He is inintroduced copies. privity

thewith these and entitled to ofbenefitconveyances, any
with land. Butcovenants contain themaythey running

ofunder our it is not usual forsystem subsequentregistry
the deedsto have of under which theirgrantees custody

and toderived,title is resort frommay office-copiesthey
It rule,the office. will the withexpressperhapsregister’s

to atechnical that an office-precision, party maysay, give
of asdeeds, primáfrom the evidencecopy, registry facie

in is notall the tocases where immediatelyconveyance
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thehe is in with title conveyed bybuthimself, privity
deed.the’

execution of the deed from the defendant to theOn the
thethereif was incumbrance uponany existingplaintiff,
im­theland covenant incumbrances was brokenagainst

and the to anwas at once entitledmediately, plaintiff
untilhe couldaction. But recover nominal damagesonly

4 Kenthe had sustained actual the breach.damages by
;Mitchell v. 4 Mass.471; 629,5 Conn. 497,Com. Warner­

Truman; 186,v. Wend. v.Prescott 17 Wells.Norman
matter set in ofThe defence the action which wasup

it anwas incum-thus brought against Cobleigh, appears,
the means of a of aland,brance reservationupon rightby

take off the -which existed the executiontimber,to before
the deed from the defendant to theof plaintiff.

hadThe defendant notice of the ofhaving pendency
and of the defence set in heorder thatsuit,that up, might

in and contest the of must be boundcome right Cobleigh
in that casethe verdict the existence ofestablishingby

He had anincumbrance. to come in andthe opportunity
had he seen fitit, so to do. It was a suit incontest which

of to the record a andone the was the otherparties party,
oi’,was vouched to the modernin, practice,according

in ato come and act asnotified party.
The whether the isis, plaintiffremaining question

entitled to all the he has recovered. Thedamages charge
of the court authorized the allowance of the counsel fees

the in the former suit. Rickett v.by plaintiff Sugden,paid
is direct416,9 a in of theWend. favorauthority recovery

a ofcounsel as the the action isfees, costs,of wherepart
heand is Andthe evicted. the reasongrantee,against

thethe allowance of costs to be thefor sameappears
anthe title is tried inwhere action thebrought by gran­

the titleand is set oftee, defence.paramount up by way
36,11 H. HaynesN. v. Stevens.Rep.

on the verdict.Judgment


