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ed theis amendment whichpresents, the town-clerkupon
make,was ofto the record as madepermitted him-up by

self, the oathto administered to the town officers.relating
The case falls within the of v.clearly principle Gibson

9 H. 168.Bailey, N. The evidence was addressedRep.
to the court and channels,the whichordinaryby proper
are andwritten was to thesatisfactory warrantproofs,
amendment.

the theto of therefore,According agreement parties,
the sent back forease must trial.be

v.West Meserve.

indorsee, court,may, bynote asparty, holdingA a leave of aconvert
himself,a special byinto writingblank'indorsement one to the neces-

transfer, trial,sary uponof an action thewords while note is on and
ofhearingeven on the the case on error. Leave is granted as a matter

of course.
writ,a attached aproperty upon cannot,When sheriff has he anin

against neglect duty,action for a of inhim relation to the property,
deny validity judgmentthe the plaintiffof thewhich has recovered.

against neglectIn an action a sheriff for to remove property attached
writ,upon gooda it is a defence that the property belonged to a third

person.

A issheriff not under an absolute duty plaintiff'to the to retain the
and,;ofpossession property byattached him in the absence of proof

damage, do,of of hisby reason failure so to no action can be maintained
against him.

Case the defendant, as sheriff of theagainst county,
for the of hismalfeasance Leonard Johnson.deputy,

It in evidence that on the 31st ofappeared March,
the commenced a1843, suit H. Cone,N.plaintiff against
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Johnson,to who andit,delivered servedand the writ
horses, two andcows,returned that he had attached two

Cone;as of thatsix the wasjudgmentsheep, property
recovered, &c.duly

toThe action a note S. W.was founded payableupon
and indorsed in blank. Execution wasorder,orCooper,

B.issued the and in the hands ofupon judgment placed
II. of defendant,another the whoChadbourne, deputy

demanded the of Johnson. It appearedduly property
also no taken for the at thethat wasreceiptor property,
time of not removedattachment, and that it was from
the of Cone. Johnson Chadbournepossession requested

findto the doand the best he could with theproperty,
execution. Chadbourne levied and sold the horsesupon

afor small didsum, but not the cows andvery levy upon
claimed thirdsheep, they by persons.being

The theabandoned his claim one cows,to ofplaintiff
and the defendant introduced evidence to showtending
that the other cow and the were not the ofsheep property

theCone at time of the attachment.
The defendant to the theofexcepted sufficiency plain-

tiff’s itbecause was founded a note notjudgment, upon
indorsedspecially to the in blank;butplaintiff, only

there no other evidence thebeing of existence theof debt
theor of the note. Thevalidity court overruled the

andexception, the that ifcharged believedjury thethey
heplaintiff’s evidence, was entitled to recover nominal

that washe alsodamages; entitled to recover the value of
the cows and if weresheep, they satisfied that werethey
the of at theCone time ofproperty the attachment; but
if were satisfied that did notthey to Conethey atbelong
that time, their verdict should be for nominal damages only.

The returned ajury verdict for the for oneplaintiff
cent damages.

forWells, the cited 4defendant, Mass. v.498, Fuller
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Ulmer;Holden; v. 19 Me.164,12 Tyler 49,Mass. Saw­
Mason; 11 H. Barron v.562,v. N.yer Cobleigh.

8 382,for the cited N. H. Websterv.Heywood, plaintiff
Bell;294, 64,16 Rich v. 16 Pick.Mass.Quimby; Laflin

Roberts;Willard; 433,15 Vt. Bell 5 N. H.741,v. v.
Bell;Runlett v. 11 N. H. Richards v.493, Gilmore.

Parker, C. J. The that the note on whichobjection,
recovered indorsed inthe wasplaintiff judgment only

defendant incaunot avail the defendant. If theblank,
trial,had taken the on the the courtobjectionthat suit

háve the to write out the wordswould plaintiffpermitted
transfer; and if the defendant in that action hadof

for the reason that the note was noterror,brought
error,the on the in would haveindorsed, court, hearing

in the same manner.the defect to be remediedpermitted
reason is offeredcourse, it,It is a matter of if no against

ofwords indorse­the insertion of the formalto allow
11 Pick. Ells­193, 316,ment. 12 Mod. Clark v. Pigot;

this defendant cannotworth Furthermore, gov. Brewer.
asthe in that case. That stands ple­behind judgment

debt,of the so as isevidence of the existence longnary it
Al­indorsed or not.not the note wasreversed, whether

a to thatthis not judgment,defendant is partythough
for thesuit,in with thatis, purposehe as it were, privity

of the writacted thethis action. He underof command
and becameattachment, respon­the thereuponin making

toattached,assuch of were lawfullyfor thesible goods
shouldthewhich plaintiffthebe upon judgmentapplied

thecontestrecover; and he not entitled tois judgment
thishimself from responsi­the offor relievingpurpose

the sub­to-a in himselfnot titleHe is assertingbility.
the actiontoawrit,thematter of which strangerject

fromrelieve himselfhe todo, but attemptingismay
athe contestingone of bya to partiesresponsibility
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has no If the executionmatter which he concern.with
havenothim for he couldservice,had been delivered to

whichonbecause the notedeclined to that duty,perform
notwas founded was indorsed.the action

defend­it is for theAs to cows and sufficientthe sheep,
the of thenot judgmentant that were propertythey

authori­Southwick,v. andPick. 556,debtor. 16 Canada
he21 v. Ifcited; 512, Stanley.Me. Frenchthereties

have answerablehe would beenhad driven them away,
Thehad the title. commandin to the whotrespass party

ifhim attach them,the did not to theyof writ require
done sothewere the of debtor.not Havingproperty

for him toa it ivasunder competentmisapprehenson,
the of theIf had beensurrender them. propertythey

remained in hishorses,thedebtor, however, likethey,
on the execution.been takenand havemightpossession,

defendant,theThe in the case whetheris,doubtonly
andattached,whichthe had beenby leaving property

debtor,the in histowhich actually possessionbelonged
him liable to an action.a renderswithout taking receiptor,

no that the sustainedThere is evidence to show plaintiff:'
actual act of in thusdefendant,the theany damage by

Itin the of thethe debtor.leaving possessionproperty
continued in his the time of the judg-topossession up

itto the of the on which wasment, execution,open levy
in fact andtaken sold.

inferred theIt be that was bene-may plaintiff actually
taken;fittod the course for the hadif defendantby

removed the from the of the debtor,property possession
of the time of the attach-it,the betweenexpense keeping

and that of the havement been deductedmustjudgment,
from the of the sale. does notIt thatproceeds appear

ortendered,was could have beenany receiptor procured.
Still, if the defendant owed to thean absolute duty

hasand violated that he is anliable to ac-'plaintiff, duty,
to the attion, and of least nominalrecovery damages.
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underwas the defendantattached the property,Having
it safeto remove for keeping,an to the plaintiffobligation

violated the momentan which wasunder absolute duty
still in the ofhe the possessiondeparted, leaving property

the ?debtor
inclined to the that thewere at first opinion dutyVe

the removal of theof the defendant property,required
It is insaid,was notif aforthwith, procured.receiptor

sheriff toof theof that it is thecases, dutya multitude
that isattached; butsecure the propertyremove and
of thethe actsto its security againstsaid referencewith

offact,increditors, and, wrong-doers.debtor, of other
of loss histhe riskhe takesit,he remove byIf does not

or abeen injured, dutyBut has theomission. plaintiff
whenforthcomingisthehim ifto propertyneglected,

ten-the debtoréxecution ? Ifthefor salewanted, upon
is bound to acceptsherifftheders a receiptor,responsible

Theremove the property.and cannothim, lawfully
the re-ofthethen have but responsibilitycouldplaintiff

the tosheriff propertya permitsIf deputyceiptor.
thehas notremoval, the onlyplaintiffremain without

thehimself, but responsibilityof the deputyresponsibility
that thealso, propertyand of his bondsmensheriff,of the

and he is in;his executionto satisfyshall be forthcoming
ofthemean time relieved from expense keeping,the

ifthe actuallyupon propertywhich would be chargeable
satisfaction of the debt. Un-and held for theremoved,

removal is one whichthe offeircumstances,such dutyder
and the sher-his tohimself, bondsmen,the officer owes to

to thethan an absoluteiff and his ratherbondsmen, duty
he athe owes dutycreditor. attached property,Having

theit for seizure uponto the creditor to have forthcoming
execution.

the de-in another mode. Iftest theWe may principle
a to the to removein this case owedfendant duty plaintiff

the thatfrom the of debtor,the dutyproperty custody
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was asviolated, we have whensaid, he departed, leaving
init the debtor’s and of course thecustody, plaintiff

have commenced hismight action and haveimmediately,
recovered nominal at least. Could thedamages plaintiff
have maintained an ataction that time? We are not
aware of case such action,an and in theany sustaining
absence of are of that it would notauthority opinion
lie. The of removal was not an absolute toduty duty
the creditor.

Verdict set asióte.


