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two,than it have ad-If lie had more mightpossessed
evidence could beena havemitted of whetherquestion

an between thethatoffered to show agreement partiesby
twoto to horses. Weparticularwasthe applymortgage

that.considerdo not
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laid,public highwayover road a has beenturnpike corporationA whose
damagesrighthas to exercise its franchise till theth'e awarded have

continue, franchise,so as it thelongbeen and will exercises sub-paid;
burdens; them,"ject amongthe incidental and to that of keepingto all

andrepair, paying damages bythe in of individualsroad sustained
dothrough its default to so.

to recover for an sustainedCase, damages injury by
the22, 1844,October reason ofbythe deficiencyplaintiff,

a which the defendants wereroad,of theplaintiff alleged
in repair.to keepbound

October,the that totrial,upon long priorIt appeared,
withdefendants were tothe incorporated power1843,

overroad,a and to take tolls of persons passingconstruct
sameliable their charter the intosame, keepbybeingthe
anyfor sustained per-and answerable damages byrepair,

In of thistheir neglect. pursuance authoritythroughson
a erectedroad, same,the gates,openedconstructedthey

demand-inand continuedtolls, possession,receivedand
until after time when thethetolls,and receivinging

declaration.the set forth in thesustained injuryplaintiff
ofof the court com-introduced a recorddefendantThe
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mon at thepicas, 1843,October term andout estab-laying
the entire road as a award-andlishing public highway;

ing to the defendants, to be the townsdamages paid by
which the road and contended thatthrough passed; they

this record and the furnished a sufficientproceeding
answer to the action. the court ruled thatButplaintiff’s
the defendants had a to retain the of theirpossessionright
road until the awarded had been ortendered,damages

andpaid; there no evidence of such orbeing payment
tender, ruled that as the remainedfurther, defendants had
in possession, and theirclaiming corporateexercising

and overrights the and and re-power road, demanding
tolls, to timethe of theceiving to theup injuriesalleged

plaintiff the record did not fromthepreclude plaintiff
this action.maintaining

To these the defendants and movedrulings excepted,
afor new trial.

A. A. for theParker, contendeddefendants, that by lay­
out aing public over a the latter ishighway turnpike

and 2cited H.extinguished, 22,N. State v.Rep. Hampton;
4 H.N. 517, Hampton v.Rep. Coffin; Rev. Stat., chap.

sec.52, 2.

Wheeler,for the A road does notplaintiff. become a
public until tohighway land-holders aredamages paid
and the road is built and Rev. Stat.,opened. 52,chap.

1;sec. Loker v. Damon, 284;17 Patchen v. Doolittle,Pick.
457;3 Vt. v. 14Royalton, Vt. 288.Blodgett

Proof of the of ispossession property presumptive proof
of Greenl. Ev.ownership. 40; Rodwell v. 139, Ridge,
Car. &P. 220.

J. This anWoods, is action aagainst turnpike corpo-
ration at the suit of one who has suffered a damage

thethrough of theinsufficiency which it is said theroad,
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towere the terms of their chartercorporation bybound
in time"Were at thekeep bound,repair. they legally

when in ?the to theaccrued, roadkeep repairdamage
Or were theat that in the oftime,they, possessionlegal

toand in the of the franchiserightful enjoymentroad
?that burden was annexedwhich

ofin actual of theThat were the profitsperceptionthey
tolls,and thefranchise, customarythe by exacting taking
effectfinds; the relates to thecase and onlythe question

theof court of common upon,of certain pleasproceedings
andbenefits,of the defendants to those uponthe right

' hadif franchiseof their franchise —for theirthe existence
ofthe exaction tolls and upofexist,ceased to keeping

anthat have offencemightfor constitutedpurposegates
not the foundation of thelaw,at could lay presentbut

action.
them,had fromTo show that their franchise been taken
andit duties and annexed to init,with the liabilitiesand

ruin-of the road in thethe duty keeping repair,particular
theoccasionedcondition of which complainedous damage

the theintroduced record of court ofthe defendantsof,
athe entire road as publiccommon establishingpleas,

the defendants to beand todamagesawardinghighway,
it and thesetowns whichthrough passed;thebypaid

contend,-haddefendants the effect oftheproceedings,
franchise,the and of them ofthem of relievingdivesting

condition.its onerous
the court common wereinstructions of of pleastheBut

andeffect, were The lawcontrary correct..clearlyato
“ nosec. that newStat., 52, high-chap. 1)(Rev.provides

■• in be madeshall by anyor alteration any highwayway
awarded to the owners of laudthe oruntiltown, damages

be intaken shall casestherefor, paid, exceptestateother
law.”byprovided

the ten-not be made before orthe road paymentIf may
it not toawarded, is see whateasy uponof damagesder
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an the cantowns or their beprinciple entry by jus-agents
tified for other The of land or otherownerany purpose.
estate taken for a in it,with no interesthighway, parts
nor with control over it, it,or to use andany enjoyright

to the extent of theexcept just actually acquiredrights
the which are limited and theto a ofby public; wayright

and incidental of andappurtenant repair-rights building
This of and ising. buildingright repairing necéssarily

antecedent to that of land thedevoted totravelling upon
easement, and must also the of the townsprecede liability
for to indefault the sufficient Untilkeep highway repair.

thetherefore the of towns to enter and construct aright
is in the mannerroad, out whichacquired pointed law,by

is the to the owner of the land or estate taken,payment
the he remains inawarded, undisturbed the occu-damages

and of his estate.enjoymentpation
wasSuch the of the defendants at theprecisely position

of time when the sustainedpoint plaintiff damage. They
of a of overwere the landpossessed right way through

their road aturnpike extended,which and franchise to
erect and exact tolls. the of thegates By proceedings
court of common out a thatpleas laying uponhighway

aroad, devolved the towns to theduty upon sumspay
forawarded the franchise and the andeasement, after

but not tobefore,such enter and thepayment, road,repair
it ofclear obstructions and it to the free use ofopen the

as a Until such the defend-public highway. payment,
franchise, whichant’s was their estate, remained unim-

and their of it was asenjoyment as if nopaired, perfect
had eversuch been instituted. "Whetherproceedings they

have declined the further exorcise franchise,of theirmight
withoutand theinsisting of the awardedupon payment

aasdamages' precedent condition, have abandoned their
to the and toroad towns the and thus havepublic use,

divested themselves of their and exoneratedproperty,
themselves from the duties and liabilities which were
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that isattached law to the is a notby possession, question
the case to In of fact,be determined.required by point

had andid not that but didcourse, whatthey theypursue
in exercise ofto do. remained theright Theyundoubted

their Allfranchise. elected not surrender it.toThey
thethat had the meretherefore, waspublic acquired, right,

at a time theto be the townsby appointed, by paying
fran-to the defendants of theirmoney awarded, deprive

chise, so far as to admit a and free use of theof public
till discontinued.highway

The defendants to in the undis-been shown behaving
turbed and and of theirvoluntary possession enjoyment
franchise, there seems to no sound reason forbe calling
in their to the annexed to it.burdensquestion liability
This should be as extensive as the benefits forliability
which it was aas and was not,imposed partial equivalent,

reason of a that those benefitssuspended b.y probability
at an uncertain and no distantwould, be terminated.time,

is in theIt for the defendants, thatsuggested argument
the road been laid the ofout, it indutyhaving keeping

towns;the and thatdevolved wouldupon berepair they
liable in an for to do so.action But no actionneglecting

in an-individual for the afavor of of town toneglectlies
and for travel a road that hasbuild been laidopen public

makesout. The statute for sustainedprovision damages
the ofimperfections existing highways.through

and aFor to build an indict-open highway,omitting
ment be sustained the town.may against delinquent

The that theconclusion, therefore, is, instructions of the
and mustcourt were there becorrect,

on the verdict.Judgment


