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Towle & a. v. Eastern Railroad.

An againstaction will not consequentiallio a railroad forcompany
damages railroad,arising building bridgefrom a tlieir inover accord-

Statutes,ance the provisions 142,with of the Revised sectionchapter 4.
act, manner,A inlawful done a proper subjectcannot bo made the of

an foraction a tort.
legislatureThe a righthas to provide for and determine the mode of

making such alterations in the highways public good mayas the re-
quire railroad, alteration,reasonby of the of aconstruction and such if

bymade the company liability imposedrailroad in ofpursuance bya
charter, statutes,their byor general subjectbe made the ofcannot an

action against corporation.the

Case. It was thethat owned andproved oc-plaintiffs
a infarm oncupied ofHampton, both sides thelying

—road thepost witbindwelling-house two rodsbeing of
road;the inthat 1844, the defendantsAugust, erected a

across theirbridge whichrailroad, intersected the post
road at a point saidnearly opposite anddwelling-house,
constructed an embankment as an abutment to said

of the of about ten andbridge, height feet, atextending,
a thefor wholegradually diminishing breadthheight, of
tbe land said andplaintiffs’ road,upon covering nearly
tbe whole width of the inroad, such a asmanner, the

as to obstruct theplaintiffs alleged, plaintiffs’ topassage
house,said and othertheir and betweenbuildings, the

of tbeir land eachon side of saidpieces road,lying and
tbe of saidto value and land.impair buildings

On ofthe the defendantspart it onthatappeared the
of14th the town ofday 1844, at aFebruary, Hampton,

“voted that the selectmen demand oflegal meeting, the
Railroad aEastern over the nearcompany bridge crossing

James Towle’s in said town.”house
A of avote,this writtenwith demand ofcopy the

selectmen itthat should with,be wascomplied served
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build-to the commencement ofthe priordefendantsupon
said and embanknient.ing bridge

a toin evidence deed theThere was also from plaintiffs
to11, 1839,dated Decemberdefendants,the conveying

saidrailroad,of inland on the line saida ofthem strip
is-on said railroadwide,rods whichfourHampton,

a Edwardwith of for onebuilt, right waytogether
Thesaid of land and railroad.to over stripMason pass
andthea clause toreservingcontained plaintiffsdeed

in to be used socommon,to saidMason a waysaid right
of the railroad.obstruct the operationnot toas

con-if of said deed was tothat the effectwasIt agreed
em-a of thethe thenthe land in highway, portionvey

said deed.the land so inwas upon conveyedbankment
it themore difficult forrenders plain-embankmentThe

it wasreserved in said deed thanto theto waytiffs get
embankment was erected.saidbefore

could not bedefendants that the actionobjectedThe
maintained.

a verdict thereturned for plaintiffs.The jury

for the defendants.JHaokett,

theforBell, plaintiffs.James

Parker, ItJ. This action cannot be maintained.C.
an or done to thetort,founded wrongis upon alleged

;defendants facts not showthe but the dobyplaintiffs,
to be charter author-defendants Theirwrong-doers.the

and a cer-them to out construct railroad betweenlayized
termini, have done. fromwhich they They procuredtain

a of the land to themconveyancethe plaintiffs belonging
the railroad and thewhich road waspassed,over lawfully

Of this no is made.constructed. question
a inrailroad crossedThe public highway Hampton,

the asand,the house occupied plaintiffs,near by origin-
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constructed, was on the same level with theally highway.
deed of theThe reserves a ofplaintiffs over theright way
conveyed but there isby them,land no that thepretence
has orobstructed,been that theway beenplaintiffs have

the of the ofinjured, except theby raising grade highway,
that theso travelpublic will over a which haspass bridge

erectedbeen above the railroad,, instead of on thepassing
oflevel the road. The was thus raised andhighway the

built, defendants;the and it bebridge by admittedmay
that ofthe over the land cannotrights -way beconveyed
used with the same that havecould beenfacility be-they

alteration;fore the that the access to the houseplaintiff’s
convenient;is less and that the value of their isproperty

diminished what been done.by has
But the all this theis, defendants,answer to that in all

which thus did which be to thethey injuriousmight
acted in the of aplaintiffs, performance public duty, upon

in of thecompirlsion, fact, constituted authorities, for
which reason their acts must be deemed lawful, and of
course cannot be liable asthey wrong-doers.

The charter defendants,of the after for theproviding
land,of for the use of the&c., andrailroad, thattaking

the should be holdencorporation to all whichpay damages
toarise their landmight any persons andby taking other

for said contains thisrailroad, clause inproperty section
“11: If the insaid railroad shallnamely, the course thereof

intersect or cross stream, orany canal, turn-navigable any
or other which has orbeen,pike, highway, hereaftermay

be, laid inout ofpursuance the laws of this State, the
said railroad shall sobe constructed as not to orimpede
obstruct the safe and convenient use of said navigable
stream, or of such canal, orturnpike, other highway.
And the said shallcorporation have the to raisepower or
lower such or soturnpike, highway, thatprivate saidway,
railroad, if undernecessary, may conveniently pass or

same;over the and if said shall raisecorporation or lower
VOL. XVII. 34
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or way, pursuanthighway privatesuch turnpike,any
as tosame benot so raise or lower theand shallthereto,
or to theof suchto the turnpike,proprietorssatisfactory

or suchtowns in which highwayof such townselectmen
saidbe,the casesituated, asbemay maywayor private

of saidinrequireor selectmen writingmayproprietors
or as mayamendments alterations theysuchcorporation

enacted,14th section further thatThenecessary.”think
maintain,shall inrailroadsaid company constantlythe

with their and embank-all abutmentsbridges,repair,good
construct the offorments, pass-which they may purpose

over or othercanal,railroad any turnpike,their high-ing
or for suchway, privateor passing way,privateway,

inover said and de-railroad,otheror highwayturnpike
ease,liable in an action theshall be onthereof tofault

theto partyin aggrieved.damagesrefund
“also that IfStatutes provide,Revised railroadanyThe

incross town inanyor highway anyintersect thisshall
at towntown directState, may, any legalsuch meeting,

of or intersection shall besuch securedcrossingplacethat
road, thesaid or erection ofbya over onbridge gatesby

as the town thinkof said maysides highway,both expe-
“if,that after due notice offurtherdient.” They provide,

for the ofsuch sixneglect spacevote, corporationsuch
to the oferect and satisfaction thecomplete,tomonths

tosuch or thethe town, bridge accordingof gates,selectmen
remove the railsthe selectmen fromtown,of the mayvote

andit crosses the not permitwhere highway,railroadsuch
run such until theor car to across highwayany engine

with.” Rev. Stat.,shall be compliedof the townvote
5.4,of secs.142,chap.

in1844, the town of14th of February, Hampton,theOn
this voted that theof the of chapter,provisionspursuance

a at the placedemand of the defendants bridgeselectmen
of March fol-selectmen, on the 11thand thein question,

There seems todemandmade the accordingly.lowing,
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be no that this demand was andquestion made,regularly
the defendants thethat built and made the em-bridge,

in thebankments as a means of access to thehighway
in theof and the im-bridge, pursuance demand, of duty

charter,their and theby statute.posed
it hadIf been their act, for of theirvoluntary purposes

own convenience and inbenefit, of thepursuance power
in the charter, it thatgiven be heldmight perhaps they
liable towere to one andpay damages injured,any

had•who not consented to the otheralteration. In words,
it be true that the thus thetomay right granted corpora-
tion, to be exercised at its itsand for ispleasure benefit,

to be exercised thenot to of individualprejudice any
his consent. It is notwithout to hownecessary inquire

be. The herethat themay is, whether defend-question
can be held liable inants as whendamages, wrong-doers,
have with the lawful of theonlythey complied requisition

inselectmen of the such an alteration intown, making
of the the town asone of charter com-theirhighways

them to make such And arewépelled upon requisition.
of' that the carries itsopinion with it own an-question
swer.

hadThe the to for such altera-legislature right provide
in the as thetion highways public require,good bymight

of thereason construction of the railroad. They pre-
the mode thisscribed which should be andby determined,

lawful alteration of aa it-highway, mayalthough operate
to an cannot be madeadjoining landholder,injuriously
of an forthe action v.subject Benden Nashua,damages.

477, and cases cited.ante there
can of thethe reservation in the deed of theNor way,

defendants,to the make difference. Thatplaintiffs any
be considered to mean such hadmust as can be con-way

of the in such con-with the existencesistently highway
Theas it shoulddition be lawfulput by authority.
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defendants have not obstructed ofunlawfully any rights
to the nor does it that’plaintiffs,way belonging appear

donehave to theirvoluntarilythey any thing prejudice.
set aside.Verdict

v. Hobbs.Nudd

on seaof owners of land bounded the shore extendsthe titleWhether
mark, gucere.to low water

anway may acquiredthe land of individual be and ex-rightA of over
inhabitants of abyercised the town.

bad; pipain alieno solo is therefore a that theprofitsto takeA custom
byfrom the land of the plaintiff,of a took sea-weedinhabitants town

justification.right, is nocustomary

Trespass and the close,for entering plaintiff’sbreaking
&c.

in justification,The defendant pleaded
to all the ofcommon inhabitants1. A ofright way,

the wereallegedthe land where trespassesoverHampton,
ocean.of the Atlanticthe shoretocommitted,

the of theon partand2. A privilegecustomary right
of the town of toHampton,as inhabitantan.defendant,

theand rock-weed fromsea-weedandcollect carry away
entered andand that heocean, uponof said passedshore

said ocean,the .which adjointhe lands of plaintiff,over
saidin the exercise of privilege.

aasdefendant,the of theA similar on part8. right
sea-weedto and take awaythis State,citizen of procure

ocean, and aof said privi-from the shoreand rock-weed
for thatto the shoreof andfreely re-passinglege passing

purpose.


