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Nucid v. Hobbs.

defendants have not obstructed ofunlawfully any rights
to the nor does it that’plaintiffs,way belonging appear

donehave to theirvoluntarilythey any thing prejudice.
set aside.Verdict

v. Hobbs.Nudd

on seaof owners of land bounded the shore extendsthe titleWhether
mark, gucere.to low water

anway may acquiredthe land of individual be and ex-rightA of over
inhabitants of abyercised the town.

bad; pipain alieno solo is therefore a that theprofitsto takeA custom
byfrom the land of the plaintiff,of a took sea-weedinhabitants town

justification.right, is nocustomary

Trespass and the close,for entering plaintiff’sbreaking
&c.

in justification,The defendant pleaded
to all the ofcommon inhabitants1. A ofright way,

the wereallegedthe land where trespassesoverHampton,
ocean.of the Atlanticthe shoretocommitted,

the of theon partand2. A privilegecustomary right
of the town of toHampton,as inhabitantan.defendant,

theand rock-weed fromsea-weedandcollect carry away
entered andand that heocean, uponof said passedshore

said ocean,the .which adjointhe lands of plaintiff,over
saidin the exercise of privilege.

aasdefendant,the of theA similar on part8. right
sea-weedto and take awaythis State,citizen of procure

ocean, and aof said privi-from the shoreand rock-weed
for thatto the shoreof andfreely re-passinglege passing

purpose.



DECEMBER TEEM, 1845. 525

Kudd b. Hobbs.

The plaintiff demurred forspecially, causes,—assigning
That the custom or the defendantprivilege alleged by

is andunreasonable, one which the inhabitants of Hamp-
ton, or the citizens of the couldState, not lawby have in
the close.plaintiff’s

That it is not in thealleged of theplea defendant that
there was rock-weed or sea-weed on the close,plaintiff’s

to thebelonging defendant, and that he entered for the
of itpurpose taking away.

That the and setrights forth in saidprivilege areplea
in land without the bounds theof close.plaintiff’s

Bell for theTuck, plaintiff

Bartlett,Emery for the defendant.£

Parker, C. J. The first of thespecial plea defendant
sets forth a of in all theright inhabitants ofway the town
of theacrossHampton close; andplaintiff’s we are of

that is a sufficient foropinion thepleathis matters at­
to be it.tempted 7 N.justified H.by 236, v.Perley

and authorities there cited.Langley, It is not tonecessary
show an open public be ahighway. may wayThere
across the land of an individual, over and which allalong

ahave to awith inpersons pass, the ownerright right of
soilthe to and bars across for thekeep up gates it, protec­

of his field.tion So there be other limitationsmay or
restrictions a easement, that itupon public shall be—as
used on foot orby those, andpersons only, by persons

on horseback. And in such cases a inriding plea justifi­
cation must thequalify on Pl.right accordingly. Chitty

note1116, 9th Am. ed.y,
A of also exist inright way may particular persons

certain estates. Thereholding can, therefore, nobe ob-
to a limitedjection to the inhabitants away of particular

and in theterritory, refersChitty, just cited,page (giotew),
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theof a of1507, way byto Lutw. for a rightprecedent
tois not ininhabitants of a town. It pleadingnecessary

termini.a or state itsset out the of such toabuttals way,
608;1 Bl. 2 Pl. 1116.351;H. 8 T. R. Chitty

thesesecond and are insufficient.The third pleas By
thethe defendant to plain-pleas attempts justify entering

andsea-weedclose,tiff’s of therefor the purpose taking
• infrom statedrock-weed. It does not anyappear thing

locusin was below waterthe second that the highquoplea
tounderstoodmark; and the third beplea mayalthough

and low waterwas betweenthat the entry highallege
thethe close ofan averment thatmark, it withbegins

committed,werein which the supposed trespassesplaintiff
manofof theand from the time whichis, memorynow

and ad-been,hath contiguousrunneth not to the contrary.
ocean; thethatthe Atlantic thusto admittingjoining

the closewere done isthewhere trespassesplace alleged
of the plaintiff.

theseraised, therefore,is not by pleas,The question
the title of the ownerrules of lawthewhether by general
extends to low wateron the sea-shoreof land bounded

that the colo-Massachusettsheld inIt has beenmark.
in allthat1640, places uponof declaringnial ordinance

offlows, theand proprietorthe sea ebbssalt wherewater
mark,waterthe land to lowshall ownlandthe adjoining

far-if the sea ebbsrods,one hundreddistance ofor to the
thenever extendéd torods,one hundred thoughther than

a rule ofnevertheless settled prop-isof Plymouth,colony
13 Pick. Barker v.255,of that State.in every parterty

Bates; v. Pratt.191,19 Pick. Sale
in New-Hampshireof the settlementsthe unionBy

of the Massa-Massachusetts, the lawsthe ofwith colony
andsettlements,thosecolony extended overchusetts were

rules thereto theherewas administered accordingjustice
and1679,union untilThis continued duringprescribed.

onto landsthe ordinances boundingtime relatingthat
ain force ashere,seem to have beenthe sea-shore would
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Ifrealthe to property.of the titlelawspart regulating
first enactmentso, that thehe be heldthis it may perhaps

the of New-llamp-the ofof assembly provincegeneral
anda presidentunder the commissionshire, constituting

that the lawswhichcouncil for its providedgovernment,
a inshould be rulehad beenthey byformerly governed

suit our consti-as wouldso far theyjudicial proceedings,
of untilto lawsand not thetution, England,be repugnant

ofthe ordinanceincludedothers were published,legally
as the rule in rela-1641, so that it has been transmitted

8 H.to N.tion to this of the day.species property present
Hollins.561, State v.Rep.

thebe,this the raised secondbyHowever questionmay
case whether the inhabitants ofis,third in thisand pleas

the can anState,or the oftown, justifya citizens entry
ofindividual,the land of an and the sea-weedtakinginto

use,for their own under a customtherein,rock-weedand
do. are of this mustto We that beopinion questionso

in anddetermined the Sea-weed rock-weednegative.
the the owner of landshore to theuponthrown belong

2which it Evans313,is Johns. v. Turn­deposited.upon
bull; 9 Conn. v.38, Chapman Kimball.

it has held that theAnd been owner of sea-shore has a
of wreckand thrown his shore,to possession upontitle

the innot reclaimedand by original proprietor, preference
and that hea mere maintain andto stranger, may trespass

the value of the arecover whoproperty against stranger
itlias entered and taken away.

custom in the therefore,The set cannot availpleas,up
for the inhabitants ofthe defendants. A custom a town

bad;a H.solo,take in alieno is 7 N. 233,to profit Rep.
Marlowe;4 T. R. v.717,v.Perley GrimsleadLangley;

the citizens the cannot make aand of State outgenerally
to take such mere custom. On thebetter right profit by

as there for thestand must be judgmentpleadings they
on the and for on the secondfirst,defendant the plaintiff

thirdand pleas.


