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a provides uponWhere contract that land“certain incumbrances”
shall be by plaintiff,removed the all incumbrances are intended.

incumbrance, meaningAn inchoate right of is ofdower an within the
such a contract.

ofthe a suma toby partyWhere event is to become entitledwhich
another, of anmoney, or consistsrequire duty byto a to performedbe

knowl-himself,act to orperformedbe theby requiringnot concurrence
edge of party,the other a suit not lie till notice.will

Assumpsit defendant, thea contract tbeupon bysigned
court.ofimport thewhich is in the ofexpressed opinion

Plea, the issue.general

21; 194Pillsbury, defendant,for the cited N. H. Rep.
1009.Pick. 3 Ev.314; 621; 313;5 T. R. 19 Stark.Johns.

v.Bell, 327; Fullerfor the Ev.cited Greenl.plaintiff,
18 247.403; 732; H.Pick. Cont. 1 N.Wright, Rep.Chitty

inGilchrist, contract,This is action aJ. an upon
the a note,which defendant the ofreceiptacknowledges

which he certainand whendescribes, that,promises,
land,incumbrances on the Perrin sold and warranted by

the noteremoved,are anddefendant,the to theplaintiff
collected, lie nowhe the to thewill avails plaintiff.pay

to he that the incumbrancesrecover,seeks because says
in and the have been removed.referred to contractby

As there are still the land certain inchoateupon rights
offers the ofdower, testimonythe to byof plaintiff prove,

witnesses, the in the intendedthat contractparties making
incumbrances,” thanthe “certain no other cer-words,by

the sinceland,then buttain outstanding uponmortgages
an and contin-He also insists that inchoateremoved.

is thenot an incumbrance withinof dowerrightgent
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ifterms not thecontract,of the even testi-explained by
offered.mony

The settled in the law ofrule is evi-general perfectly
thedence, and is that where termsof familiar application,

a evidence shall not beof tocontract are reduced writing,
itthe meant more orintroduced to show that byparties

less than tois the With respectexpressed by writing.
held areindeed, primait has thatbeenreceipts, they only

ac-orevidence of the which theypayment deliveryfacie
in in-contract is embodied the; but where aknowledge
thestrument, to do or thingwithany thing concerning

written con-received,and rule todelivered the relating
inand shall nottracts in theprevails,general writing

terms, orto its anythat sufferparticular varyexplanation
305.Ev.,Greeul. sec.contradiction means ofby testimony.

court, where the ofIn a in thisrecent case application
ahadrule was insisted the defendanton, given receiptthe

“ demand and interest,”accounted for onfor to bemoney,
towas admissibleheld that evidenceand it ivas parol

be­was to beshow on what account the money applied,
itself; ac­of the contractcause such the fairwas import

theto be toevidence that it was appliedpaid,cordingly,
ward,defendant for his wasof laud sold thebypurchase

H.16 N.Butnam,admissible. Blanchard v.held to be
48.Rep.

isthat the contractthat circumstance appendedtheSo
or fornote,a for the moneyand ofto, parcel receipt given

at all ithas no influence to takenote,thereceived upon
If thethe of the rule. partiesofout operation general

rec­in shall not bea contract evidencehave put writing,
thetime,used them at the declaringeived of words by

it con­than the wordsof the to be otherwritingmeaning
time,at thetains, or of used themconvey; bylanguage

itsforce,a restrain or its or toview to varywith enlarge
282, 321,Greenl. secs. 316.Ev.,construction.

cases the rule. a con-There are that illustrate Ifmany
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'tract no for thespecify place ofdelivery articles,portable
as the law fixes the place, cannot offer evidence ofyou
contemporaneous to instrument instipulations, thevary

“this Where therespect. effect andlegal construction of
an instrument are well it issettled, the instru-varying
ment to show that the meant else.”parties something
La Faye v. 5Bickert, Wend. 187.
' “Where a of insurance was on inpolicy effected goods

or fromship Surinam toships it cannot beLondon,”
shown athatby parol fleet,in the whichparticular ship

lost,was was verbally at the time of the contract.excepted
v. 1Emes,Weston Kent 115.

There is no material difference in wills andintex’px’eting
thecontracts, in both cases to theobject discoverbeing

intention; Greenl. Ev., 287;sec. and the of theduty
court is ascertain,to not what the to the contractparties

have intended, asmay secretly fromcontra-distinguished
what their wox’ds isbut what the of theexpx’ess, meaning
words have used. Greenl.they Ev., 277;see. Doe v.

“5 B. &Ad. 122.Gwillim, Not what the testator intended
in histo insert bxxtwhat thewill, words insert­actually

ed in it do J., v.Parke, Templeman 5 B.pass.” Martin,
&Ad. 771.

The defendant covenanted to theindemnify plaintiff
all demands which afterwards beagainst institutedmight
the estateagainst of Lieut. Gill.Gov. It was held that

the covenant included all andsuits, thatby any party,
therefore .n'oaverment of an intention different from that-

in theexpressed covenant, and its effect to suitslimiting
commenced could be admitted.by pai’ticular persons,
Watson v. 5 Mass. 411.Boylston,

The in this case was to over the availsagi’eement pay
theof note the x’emovalof “certainupon incumbx’ances.”

The of was,that the removal of allmeaning incumbrances.
“The use of the word cex’tain” does not limit the genex’-

“of the wox’dality incumbi'ances,” and claim orany
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includedheld to beland, that can hecharge uponexisting
“is aincumbrance,the certain incumbrance.”term,by

If the removal of certain mort-been,condition had the
whichor certain of ofthe extinction ofgages, rights way,

some,there were could it assumed that andseveral, be
allnot of not all ofsome,those or that andmortgages,

those were intended? and that a toofrights way, party
the contract should to show whichbe mortgage,permitted
and which of intendedthe wereright way many,among

the parties ?by
the such a thinkconstruction of contract we thatUpon

the must be, what and whatonly inquiry rightsmortgages
of of the con-existed the timeway atactually making

The this,tract. under is whethertherefore,only question
an inchoate of is an incumbrance.dowerright

The arose in Fuller v. 18 Pick. 403.question Wright,
The contract in that case recited thethat intes-plaintiff’s

hadtate to the adefendants lot of landconveyed upon
“therewhich were and which was tosubjectmortgages,

other claims and incumbrancesand the defendants
to the intestate to himpromised $1,200 he shouldpay after

“have cleared and freed said from all claims andpremises
incumbrances, or the ifbalance, there shall be, afterany

satisfied saidhaving andclaims, removed said incum-
brances, ourselves.” The wife of the intestate did not

herrelease dower when defendants,he to theconveyed
there wasand an attachment of the ofequity redemption
aand sale of it on execution.subsequent

The theircourt, in as deliveredopinion, chief justiceby
“Shaw, anthat whethersay, inchoate of dower shallright

deemed anbe isincumbrance, a which must de­question
the contract andpend upon the circumstances. Upon

an contract, which forone, a certainexecutory by sum,
should to transfer a andengage land, inde­&c., by good
feasible free of alltitle, claims and itincumbrances, would
be reasonable to consider it as the intent of the thatparties
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for the named asum the com­covenantee should have
Buttitle, free of claimsplete of dowez\actually existing

we think no rule can laid down to determinebegeneral
is anwhether such dowerabsolutely inchoate ofright

In notincumbrance.” that held it wascase, thatthey
such an intestate hadincuznbrance, because the already

them the couz’tz'elease,to without a whichconveyed
ex­í’aiseda that no such release wasthought presumptibn

the con­and the form ofthe becausepected by grantees,
themselvesthe defendantstract which thatcontemplated

hun­of twelvethe out theincumbrancesmight extinguish
dred showed that thez’etained, paz’tiesdollar's which they

toaintended incumbrances as hadsuch only they right
As it wasthe of money. plainextinguish paymentby

ofthe inchoatethat could not sothey rightsextinguish
it onwas,and her of dower1,the wifegrantor’s possibility

incum­that no suchthat concludedadditional ground,
the thebrance to contz’act.was intended by parties

therefore, theis an authority pointThat notcase, upon
con-is in the tezuns of thishere for therez’aised, nothing

anit,or connected with that showstract, of any writing
intention to it to such incumbrancesof the coniineparties

as had the to extinguish by payingeither partyonly right
consti-a of the of whichsum or securitymoney, charge

“ incum-certainwords,tuted the incumbrance. theBy
all incum-brances,” intended, said,as haswere been

brances.
in casewhen the arose lattertheAccordingly, question

447,22 Pick. which was cove­of Shearer v. uponRanger,
the au­in it an examination ofwas,nants a deed, upon

an ofthorities, rightthat orheld, inchoate contingent
thethe ofdower was an incumbrance within meaning

The dictumof Mr. Jus­covenant incumbz’ances.against
3in v. Man. Mason toStory, Co., 347,Powell Monsontice

the was cited others.contz’ary, among
v.The Porter 2 and Jonescases of v. Greenl.Noyes, 22,



DECEMBER 1845.TERM, 535

Eitts v. Hoitt.

Gardner, 10 cited the266,Johns. court inby the case in
sustain theMassachusetts, there andpoint decided, the

reasonable for which the covenantsobjects against incum-
to be insertedbrances be inmay deeds, andsupposed the

may be toreasonable that have beenobjects supposed con-
underthe contract consideration, seemtemplated by to
claim of the wife ofthat the onerequire whocontingent

land, should behas been seized the consideredof as an
incumbrance.

should have beenIt was there aobjected, that demand,
removala notice of the of the incum-accompanied by

the action.beforebrances, commencing
The is founded. Thewell had hisplaintiffobjection

theown time for acts which would theperforming by
him to the ofhave entitled thepaymentagreement money

hedefendant, and alonecollected the could know atby
time he so entitled. It would be anwdiat became extreme

thehim,to upon consumma­hardship permit immediately
tion of did not theact,the which require orknowledge

its dueconcurrence of the defendant for performance,
maintain an actionhim,without notice to to for the money.

the that wdiere therule,Hence fact whichupongeneral
arises,the defendant’s lies withinliability peculiarly the

theand of noticeknowledge privity plaintiff, thereof
have to themust be stated to been defendantgiven before

of action.the commencement the Saund. Plead. and Ev.
2132; 621;Rex v. 5 T. R.Holland, 62,Saund. a.

The defendant a to hold thehad note, with itsright
till his foravails, was theprovidedindemnity by plaintiff,

a to retain ithad of course till helie had noticeright
and untilso,that the had done a wasplaintiff request

or at least an him, tomade, deliver theopportunity given
to the who had redeemed it. This noticepledge party

was not him.given
For these reasons the setverdict must be aside and a

Mewtrial granted.


