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slander, laid;substantiallyan action for the must be provedIn words as
omissions, additions, sense,affectingbut and not the are not substantial

variances.

mayor of the ingivenActs words defendant be evidence to show malice
charged.the wordsspeakingin

slander. The first count theCase for defend-charged
words,the will dowith “What Merrillant speaking

has had his barn andburnt,next ? Kimball Hoit will
a knowburnt within Wefortnight. personshave his
to thethis;”dohere enough plain-bad meaningabout

the “Itwords,second count isThe charged my&c.tiff,
Merrill set fire to Kimball’s barn.”that Williamopinion

issue.thePlea, general
declaration the introduced Da-the plaintiffTo support

intestified that sometime 1843,whoFlanders, Sept.vid
the defendanthim,with “Whatinquired,conversationin

do next ? I haveMerrill will suppose yousupposedo you
had hishas barn burnt.” FlandersKimballthatheard

said,defendant then “Hoithe had. Thethatreplied
Flanders said hein aburnt fortnight.”have hiswould

badabout,we had tothat any enoughto thinksorrywas
“ therethe defendant replied,to whichbuildings;burn

introducedwe had.” The plaintiffbut thatdoubtnowas
hethat in 1843,testifiedWhittier, September,whoPhilip

in thedefendant relation towith theconversationhad
and the defendant “It isburnt, said,had beenbarn that

Kimball’sMerrill burnt barn.”thatopinionmy
Whittier, who testi-also introduced AsaplaintiffThe
atof 1843 he was work for Kimball,in the Fallthatfied

him;with thatwas at work theydefendantthethatand
a between Mer-about suitconversationconsiderablehad

in the conversa-anddefendant,of themotherand therill
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“tion the said,defendant some think thethat one who
stole the horse in at the time the barn wasSalisbury

“burnt, burnt the barn; he, defendant,that the went to
see the man whose horse was and ifstolen, to see he could
find out about the barnany burnt, and saidthing being

“further, I think it is some one nearer home. Mr. Wil-
liam Merrill does not alive olí" and I do notgreat way
think better of Merrill thanany to do it.”

The plaintiff further introduced the of Aarontestimony
whoWhittier, said that in the Fall of 1843 he had a con-

versation with the defendant about the case of Merrill
against the defendant’s in whichmother, the defendant
said, if Merrill had taken a different course he would have
got more or sooner;itpay, andgot added,immediately
“About that barn.”

The offeredplaintiff to show and themalice,testimony
intention of the defendant in the words inusing alleged
the suit.

The defendant to thisobjected as inad-testimony being
missible; thebut same was received. He also insisted
that the rest of the did not thetestimony prove speaking
of the words as declaration,stated in the but the case was
submitted to the who returned a inverdict favor ofjury,
the plaintiff.

The defendant moved that the verdict be set andaside,
a trial,for because thenew evidence offered did not sus-

declaration;tain the and' because evidence that did not
sustain the thereof,ordeclaration, either count was per-
mitted to to the without thego jury cautionedjury being
not to for the same.damagesgive

forEmery, the defendant, cited 2 93;Stark. 2 Camp.
72; 7 207;Johns. 8 609­;Wend. 3 &C. P.Rep. 311;
1 49.Camp.

Tuck, for the 465;cited 1plaintiff, Stark. Ev. Phill.1
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107; 520; 376; 264;1 P. 3Ev. N. Pick. 7 Johns.Esp.
11 H. 127.N. Rep.

Gilchrist, An is taken theJ. to verdictobjection
inwords arethat the different from thoseproved alleged

the declaration. The elements of the law on this subject
Brake, 3were C. in v. Salk.Holt, J., Queenlaid down by

is a difference and224. There between words spoken
a forformer, tenor,Of the there could not bewritten.

with; therefore,an to them andwant of original compare
in theone declares for words variancewhere spoken,

material,of a word is not if soor addition manyomission
and found as are of themselveswordsof the be proved

in an it isactionable; that,so action for wordsalthough
dec­that the evidence conform to thein necessarygeneral

a limit to the strictnessthere islaration, required.'
“ ?were, Merrill do nextWhat willThe words charged,

hishis and Hoit will haveburned,has had barnKimball
herea have aboutwithin We personsfortnight.burnt

this.” The words to beto do proved appearbad enough
themit is to attach tothe thatsame, impossibleso nearly

is thosethan that which conveyed byotherany meaning
“ next?do will do IWhat Merrillyou supposealleged.

heard that has had hishave Kimball barnyousuppose
have his in a Then,Iioit will burnt fortnight.”burnt.

Elanders’ he was that weremark,to thatin sorryreply
to burn thebuildings,about badhad any body enough

no doubt but that we had.said that there wasdefendant
were the samethe wordssecond count chargedIn the

to,”fire are thewords,that the “setexceptas proved,
is the word Weand proved.“burnt”words charged,

reason thatof rule of law or anynot aware anyare
in inhisa to strictness proofhold greatershould party

case re-in theBolt,the of LordIn wordscases.such
“ in the air asareto words and vanishtransient,ferred,
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andthem,ofno tenorand there can beas spoken,soon
isan not required.”therefore identity

rule in Chesleythe is statedtheAs to other exception,
evidence ofbe,to that330,H. Rep.10 N.Chesley,v.

bedeclaration,not stated in theactionable words, may
the malice of the indefendant,to utteringadmitted show

is inthe action founded. This isthe words whichupon
doctrine Rastell v. 1with the of Macquister,conformity

note, in Lord said,N. P. which49,Camp. Mlenborough
asas actin evidence words well“You may any anygive

animo,he the wordsdefendant to show, spokeof the quo
areare of action.” Cases therethe thewhich subject

to the same effect.cited
not in strictness havecould beendamagesUndoubtedly,

as the malice was a materialwords;for these butgiven
thatease,the it would be absurd toof plaintiff’s saypart

be affectedshould not suchof bythe quantum damages
evidence, to it.introduced prove

be andmust, therefore,The thereoverruled,exceptions
hemust

on the verdict.Judgment

State v. Webster.

cutting rope,a to wbicli aMaliciously willfullyand of banner is sus-
chattels, beingby property personsthose the ofwbicli bothpended,

indictment, meaningin the are is an offence theinjured, withinnamed
Statutes, 215, 18.chapterof the Revised section

defendantthat the andIndictment, willfullycharging
on acut a which national was sus-maliciously rope, flag


