
STRAFFORD,

TERM, A. 1845.DECEMBER D.

ExHoward, parte.

pardon grantedofpower powerThe of in thereprieve is not included
gov-in theby the council. It existsgovernorconstitution to the and

ernor, as magistrate.chief-executive
isexecutingThe time a sentence of death notdesignated by court forthe

a the timepart proscribingof the It is an ordersimplysentence.
when the sentence shall take effect.

not,postponement by reprieve,A of of a does there-the time execution
fore, be enforced at the end ofaffect the sentence. It remains to

order, ifperiod respite, dispositionthe of or no other has beenby a new
made of the case.

Corpus.Habeas On the 20th of An-1843,September,
drew Howard the awas arrested warrant ofupon justice
of the him with the murder of Phebepeace, charging
Hanson.

At the term of the- court ofJanuary common pleas,
3).A. he1844, was indicted theby grand jury.

He was tried at the term, the1845, whenJanuary jury
returned a verdict of inmurder the first degree. Excep-

filed histions counselby were reserved theby presiding
and transferred to this court, at thejustice, which, last

overruledterm, the and ordered thatexceptions, judg-
bement rendered on the verdict in the common pleas.

Ante 171. At the term of the commonAugust pleas,
that court rendered and sentencejudgment passed upon
the with an order for his in theprisoner, execution com-
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form, namely,in these words:the record of which ismon
toHowardthe said Andrew“The court do now adjudge

do sentencein the first andbe of murder degree,guilty
courtthedeath;suffer andthe said Andrew Howard to

offurther the sheriff of the said countydo order that
thehence tosaid Howardtake the AndrewStrafford

him untilcame,whence he and there safely keepprison
1845,A. D.November,the oftwelfth"Wednesday, day

of theof tenand that on that the hoursbetweenday,
after-in clock in theclock the and of theforenoon two

the wallshe some withinnoon, take him thence to place
saidtheand causeof the Ar theprison, prison yard,

dead.”neck untiltheAndrew Howard to be hanged by
anissuedtheOn the 8th of November governorday
orof thisorder, respitingdirected to the sheriff county,

sen-of theexecutionsaid from theHowardreprieving
“ or1846,ofthe 8th July,tence until dayWednesday,

hemade known.”the thepleasureuntil legislatureof
■ wascorpusa writ of habeasthe 16th of DecemberOn

Howard, toofon thecourt,this applicationissued by
theofreturn,made due copiesthe sheriff' annexingwhich

of the commonof theof the judgmentmittimus justice,
of the whereuponand of the governor;reprievepleas,
hiscounsel moved for discharge.Howard’s

Christie,and for theJ.Hale, Bell, petitioner.

in that theIt is contended substanceO. J.Parker,
in case can no be exe-court thisof the longerjudgment

the time of executionat time thatcuted the prescribed;
and the timethat,extended reprieve, havingcannot be by

execution of the sentence.can be notherepassed,
is the toraised powerThe first respectingquestion

is aThere no authorizingreprieve. express provision
or The ofin our constitution statutes. powerreprieve

andthe constitution in the governoris vested bypardon
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bealaw, grantedcommon reprieve maycouncil. tbeBy
“iscase. The termthe reprievethe who triesjudgeby
theandback,’‘to signifiesfrom keepderived reprendré,
andtime,ofan intervalthe sentence forofwithdrawing

is eitherexecution. It byin of granteddelayoperates
beforehimself, or the judgethe favor of his majesty

thefrombehalf; orhistried,is onwhom the prisoner
renderin whichof law circumstancesregular operation

orhumanitywithan execution inconsistentimmediate
394.4 Bl. Com.1 Chit. Crim. Law 617justice.” [757];

in theincludedisA to not necessarilypower reprieve
it appearsButcannotto Courtspower pardon. pardon.

atexecution,an and reprievethat a court mightstaymay
thanexists otherofcommon law. If any power reprieve

asin thecourt,that vested in the it must be governor
in theand not includedexecutive ischief magistrate,

theis be exercised gov-of which to bypardoning,power
of -council.advice theernor, with
there are ex necessitateIt that legis.reprievesappears

ina the cannot"are of such character that powerThese
exercised,be and the granted byall instances reprieve
can in Thewhich act when session.court,the only

in exercisehas no vacation towho presides powerjudge
of the and acourt,the reprieve.authority grant

after in va­eases of occurBut judgment,insanity may
afterwards.cation, and cases of may appearpregnancy

Theforof these be pardon.Neither may good ground
whether the administrationthis, then,comes toquestion

is nohere is to the that thereof subject reproachjustice
in withoutvacation,to execution of sentencestaypowTer

a pardon.
a class ofare of therethat, being reprievesopinionWe

ex andexists necessitateex :necessitate tbe povrer legis,legis,
is in the Thatthat vested opinionthat power governor.

in andcase,Prescott’s the of thatwe expressed governor
a It is thatacting it, reprieve. arguedday, upon granted
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limit. Itwithoutif this is so the may reprievegovernor
that is. Theus how legis­is not for to considernecessary

thelature limit or take away power.may
exer-If held to be an unwarrantablethis werereprieve

thenot withincise of the becausepower governor,by
benot discharged.limits of the the couldpower, prisoner

istherewhether anyWe do not therefore determine
or re-in the of theform and manner respiteirregularity

shouldtherein It is not thatthis case.prieve necessary
depart-executive andbe conflict between the judicialany

the time ofisments. If the itreprieve regular, postpones
theits it isexecution to terms. If irregular,according

it is not necessaryit butcourt treatmight accordingly;
author-withoutdetermine if it werethat, for, entirelyto

forto a new orderthe effect be-would requireity, only
of the sentence.the execution

sentenceconsists of theof the courtThe judgment
itthe With isto executed prisoner.of death be upon

isthe sentence tothe time whenan order designating
is not,execution. The order strictlycarried intobe

a of the here usuallypart judgment, althoughspeaking,
in someThis is shown theentered with it. by practice

is court,theStates, byother. where judgment pronounced
but the warrant for execution issues from theafterwards
executive.

There abe failure to execute the order at themay
time from various causes: occur-prescribed, Providential
rences, riots, ofwillful default the sheriff. Neither of

can as athese or the aoperate pardon, give prisoner right
sentence remainsto be The still in force. Ifdischarged.

it has been a it is to executedbe at thereprieve,stayed by
end the in theof time Aspecified reprieve. reprieve
does not revise the or the sentence.judgment, destroy

If from these or other causes the timeany prescribed
must make aexecution has the courtfor newpassed,

of theif has been case.order, no other disposition m^e
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is for thecase, hour in thethis no reprieveIn prescribed
of sentence is toexecution, the execution the delayedbut

ofand if no other the prisonera certain dispositionday,
is totime, the sentence be executedmade within thatis

in the iirst onorder,the thehours prescribedbetween
to it is This is the ofoperationwhichday postponed.

to he lawful. Itthe it thereprieve, assuming postpones
execution.

has that there is no order to keepIt been argued
sentence;in thethe appointedthe prisoner .beyond day
inan order termsno that suchbut there is necessity

under sentenceis inshould exist. The custodyprisoner
his execution;sheriff a warrant fordeath,of the holds

him.is him to keepthis to authorizesufficient
remanded,.Prisoner

Berrya. & a.& v.Jenness

to of acontroversya as the terms contractthere whichwas"Where
on ofplaintiff, partthe and denied the thealleged parton the ofwas

witness,defendant, writing; byin and a called thebeen madeto have
terms, writing,not intestified that it was thestate itstodefendant

hythe course of the trial cross-exam-interrupttorighthas noplaintiff
witness, introducing pointother thatuponand evidenceining such

testimony.histhe concludesbefore witness
a isof trial a mat-changea in the usual courseof suchallowanceThe

theof discretion with court.ter
questionpresents disputedin a case a ofthe evidencewhole"Where

fact, writing,or toparolthe contract reduced evidencewhether were
themay precise question,as and as to verbalbe both to thatreceived

consti-to havedeclarations acts of which are claimedparties,and the


