
1845.TEEM,AUGUST 549

v. Berry.Jenness

is for thecase, hour in thethis no reprieveIn prescribed
of sentence is toexecution, the execution the delayedbut

ofand if no other the prisonera certain dispositionday,
is totime, the sentence be executedmade within thatis

in the iirst onorder,the thehours prescribedbetween
to it is This is the ofoperationwhichday postponed.

to he lawful. Itthe it thereprieve, assuming postpones
execution.

has that there is no order to keepIt been argued
sentence;in thethe appointedthe prisoner .beyond day
inan order termsno that suchbut there is necessity

under sentenceis inshould exist. The custodyprisoner
his execution;sheriff a warrant fordeath,of the holds

him.is him to keepthis to authorizesufficient
remanded,.Prisoner

Berrya. & a.& v.Jenness

to of acontroversya as the terms contractthere whichwas"Where
on ofplaintiff, partthe and denied the thealleged parton the ofwas

witness,defendant, writing; byin and a called thebeen madeto have
terms, writing,not intestified that it was thestate itstodefendant

hythe course of the trial cross-exam-interrupttorighthas noplaintiff
witness, introducing pointother thatuponand evidenceining such

testimony.histhe concludesbefore witness
a isof trial a mat-changea in the usual courseof suchallowanceThe

theof discretion with court.ter
questionpresents disputedin a case a ofthe evidencewhole"Where

fact, writing,or toparolthe contract reduced evidencewhether were
themay precise question,as and as to verbalbe both to thatreceived

consti-to havedeclarations acts of which are claimedparties,and the



STEAFFOED.550

Berry.v.Jermess

thecontract, oftuted the and alsoalleged parol as to the contents
sayinstrument; toalleged jurymayand then it be left to thewritten

that, ifparol,whether the contract or instructionswere written with
afterward, inthey theyfirst find that it to mustwriting,was reduced

contract, of thepartofdetermining'-the onlyterms the consider that
the, writing.tends to contents ofevidence which show such

disclaimer,adefendants has fileda real action one of several whoIn
defend-for the otheraccepted, competenthas been is awhich witness

ants, beingorspecial privityno interest shown.
whom,bya note a under the demand-judgment partyobtained onA

execution, not evidencethrough levya on the is conclusiveant claims
recovering judgment wasparty, persona third to that theagainst show

commenced, or at thesuitin fact a creditor at the time the waswhen
judgment acquired.title under thetime the waswhen

by the debtor orjudgment, impeachedsuch a cannot be eitherBut
by showing the on was made‘onany person,other that contract sued

day.Lord’sthe.
land, levy, in-has a under a isprior uponclaimparty,If a who

deed,subsequently by presenttakes noacquiredof a title butformed
deed, he is notpossessionto interfere a held under themeasures with

judg-land as aasserting rightsfrom his to thethereby "barred thereafter
creditor.ment
he, consideration, any confirmingmade agreementif for a hasBut

deed, any agreementor statement or on the faith of which thethe
; if he hasspecialin such deed has been led to take action orgrantee

acted, operateso that of his as arightsthe assertion wouldotherwise
grantee, judgmentsuch then such creditor’s claim theupon uponfraud

cease.land would
however, merelyandIf, passed,no consideration the creditor said the

stand, inspecial uponand no one has taken action reliancemightdeed
retract,declaration, or if he can his retraction workingwithoutsuch

consideration,fraud, being libertyhe is at to retract.there noa

dated for a tractEntry, 15, 1843, ofJulyorWrit
one of thein de-George Berry,Strafford.situateland

wasdisclaimer,a whichfendants, accepted.filed Benja-
thedefendant,other issue.pleaded generaltheBerry,min

an attachment theshowed of demandedThe plaintiffs
lands, thewith other on 25th of March,togetherpremises,
Alexanderin favor of S.a Berrywrit1841, againstupon

ina the suitduly.recoveredBerry, judgmentGeorgesaid
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in 1842,at the term of the court of common pleasJanuary
de-theand an issued and extended uponexecution duly

foundedweremanded The andwritpremises. judgment
Ber-Alexander S.a tonoteupon given by George Berry

9, The1835.interest,$150for datedand Novemberry
inwasthat posses-then showed Berryplaintiffs George

madewasthe whichextent,sion of the land at the time of
time before.aand had been for1842, long12,February

toBerryAlexander S.then a deed fromintroducedThey
the demandedthem, 1843,dated June 24,' conveying

premises.
a of aThe introduced copydefendant, Benjamin Berry,

and his brotherto himdeed fromquitclaim George Berry
the saiddatedAndrew, 15,1836, GeorgeMarch conveying

theacres, of whichfai’m, aboutBerry containing fifty-four
aofa also ademanded constituted copypremises part;

him, all saiddeed from Andrew toquitclaim conveying
the offarm,Andrew’s interest in theshare or originals

to be lost.both of said deeds beenhaving proved
and Andrew,Alexander,It that Benjaminappeared

that Alexander marriedwere all sons of said andGeorge,
of thea sister of the To show the considerationplaintiff.

deed of March the defendant introduced15,1836, Andrew
state the amount him-who to paidBerry, proceeded by

brother,self and and also said that tothey agreed pay
father’s the of thetheir debts. On suggestion plaintiff’s

on,direct "examinationcounsel, while the was thatgoing
inwitness what was a written contract,the was stating
ifcounsel asked him the contract was inthe defendant’s

and he said it was not. The counsel for thewriting, plain-
then the oftiff claimed thecross-examiningprivilege

in andwitness, whether the contract was alsowriting,
time thatat that uponof other witnessesintroducing

of the witness wasbefore the direct examinationpoint,
the direct exam-court decided thatThecompleted.

thetoclosed,ination should first be which plaintiff’s
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to attestifycounsel and the witness proceededexcepted,
the direct wasin the case. After examinationlength

courtthe counsel to the ancompleted, plaintiff’s passed
in thethe had been takendefendant,affidavit whichby

of to that the contract forthe showsuit,process tending
con-debts in andthe of the father’s waspayment writing,
asthe of said so far itAndrew,tended that testimony

contract,to should ruled out. itsrelated the be Upon
that the of theintimated the courtby tendencybeing

a written the defendantcontract,affidavit was to show
evidence to show thatintroduced, without theobjection,

not or atso,was in if that it was thecontract writing,
deed,with the and lost it. The court thentime withsame

Andrew tothat the evidence of was admissibledecided
it itwas,contract that if everthe appearingwhatshow

which thethen tolost,existence it was plaintiffanhad
defendants also introduced other witnesses,Theexcepted.

deedthethat were when ofpresenttestified theywho
themade, and heard between1886, wasMarch, bargain

what it To this evidence theand stated was.the parties,
the re-that court shouldexcepted, contendingplaintiffs

evidence,to as better thethe defendants produce,quire
who drew the writings.person

a witness the defendants,was called as byBerryGeorge
A releaseto theby plaintiffs. generaland was objected

hewitness,defendants the and wasthe toexecuted bywas
contended thathowever,The hisplaintiff]admitted.

the did not reach it.was such that Oninterest release]
he had no interest indire he testified that thehis voir
of;he knew that he hadthe suit that cuthelpedofevent

in for the laston land two or threethe disputethe hay
he a andhad cow three or fourand that sheep keptyears,

and he unless the land shouldthat expected,the place,on
son the offrom his to have partby plaintiffs,recoveredbe

hereafter.cropsthe
todefendant also introduced showevidence tendingThe
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that the note on which the Alexander S.judgment, Berry
v. was wasGeorgeBerry, founded which thefraudulent; to

that theplaintiffs excepted, consideration ofcontending
that could not be into. Thejudgment inquired exception
was overruled and the evidence admitted.

There was some evidence to thatshow said notetending
was made on On this the courtSunday. point charged

thethe that as law stood at the time this note wasjury,
a note made on the Lord’s would begiven, day void,

unless it was re-delivered and ratified;subsequently that
if this note re-delivered and ratified,was about which

notthere could be any doubt, theprobably onobjection
account of its made on removed;wasbeing Sunday to
which the excepted.plaintiffs

There was also evidence to thatshow, nottending long
.March,of 1886,after the transactions Alexander 8. Berry

had done,was told what been and in it.acquiesced On
thethis court the that ifpoint charged jury werethey

satisfied that Alexander S. knew all theBerry circum-
connected thestances with transfer of the inproperty

and toMarch, 1886, that andagreed transfer, acquiesced
andin that transaction and consented that Ben-bargain,

should hold andand Andrew have thejamin land, his
landclaim would and thecease, plaintiffs wouldupon^the
to suit;not be entitled recover in this to which the plain-

tiffs excepted.
The returned a verdict for thejury defendants, and the

moved for a new trial.plaintiffs

theChristie, for cited 20 Pick.plaintiffs, 285, Miller v.
Baker; 355,5 H. McClintock;N. McNiel v.Rep. id. 420,

Mendum; H.v. 7 N.Southerin Rep. 475, v.Montgomery
; 8 334,Dorion­ H. Burnham Wood;N. 9v.Rep. H.N.

Jones;Straw400, v.Rep. Greenl. Ev. 401, 482; 1
6,Wheat. Davis v. 6Eaton; Law 68, caseReporter of

Daniel andMarsh, 2there;cases cited 637,Esp. Watson
VOL. xvxi. 36
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Nahon; B. &P.v.245, RobinsonThrelkeld;1 Camp.v. 1
; Sayles57,12 Wend.v. Searle­298; 38, Chapman3 Pick.

Ev.,; 1v. Greenl.452, Hayes­; H.v. 5 N. Rep.Smith Tufts
&2544; Cow.753; 2 Ev.Stark.1 Phil. Ev.275;sec.

597; 1939; 582,id. Wheat.1467; 486,Ev.Hill’s Phil.
v.Boyer214; 45,2 Dall. 5 Watts600;599,591,Pet.

Smith.

2citeddefendants,theMarston, Bell, forJ.A.W. &
Bent, 262­; ;&Baker­ 7 D. E.15, v3 D. &E.;744­Stark.

Burrill v.255; 192, West;2 H.N. Rep.Mass.74; 7Stark.
; 22 2381;Pick. Met. 3135;v. Haines­Thrasher443,id.

; 6v. Davis­ N. H.Wood271, Rep.7 Cranch75;&E.H.
201,H. v.; Thompson11 N. San­Rep.v. Childs521, Morse

; 1 518;Greenl. Ev. 479,v. Tyler­Potter58,; 4 Met.born­
2Rowell; Cas. 23, 49;v. Stark. 6Moody498,Pick.7

Hamblett; 10 H.v. N.Hamblett Rep.346,H. Rep.N.
v.369, Northfield.Deerfield

of the courtTheC. J. theParker, ruling respecting
witness and thethe of thepreventionof partyexamination

evidence to show that the contract wasintroducingfrom
examination thethe of witness wasbeforewriting,in

common,theto course ofaccording practice.wasclosed,
that the contractdenied was reduced towitnessThe
state of thethat evidence hisonand testimonywriting,
was If theterms competent.its plaintiffsrespecting

that havewould antheycontrovert testimonytodesired
at the usual time forit cross-examina-dotoopportunity

the introduction ofbysubsequently, testimonyandtion,
the could not beBut torequiredcourtpart.theiron

trial,thecourse of thatbyusual separatingthechange
itrest of the andcase,the bydeterminingfromquestion

to furtherdecision preliminary proceed-interlocutoryan
the of thewithin discretiona matter courtwasItings.

hadIf the appearedtestimony suspi-to proceed.how
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havethe been toeions cross-ex-permittedplaintiffs might
amine that before the witness topoint proceededupon

the of the thestate terms but had noagreement, plaintiff
to that this should be done.requireright

After the had introduced evidence to show thatplaintiff
contract,the which Andrewrespecting testified,Berry

was in the court decided that the evidencewriting, of the
witness admissible towas show what the contract was;

as the casebecause, finds, it that theappeared contract, if
ever had hadexistence,it been lost. This did notruling

make the distinction between evidenceperhaps necessary
of a contract which has not been reduced to andwriting,
evidence of a written contract which cau not be produced.
In the first class of theeases of the contract rests inproof
evidence of the verbal of thedeclaration and of theirparties
acts. In the other it consists in the existence ofshowing
a written loss,contract and its and then introducing proof
of the contents of the written instrument. If it appear
that the contract has been toreduced that is towriting,

if not,be to be had.produced, If secondary proof may
offered,be on its But thatloss.showing secondary proof

is not the verbal declarations of the inparties making
their hut the contents theof instrumentagreement, which

executed. This inbe done variousthey Themay ways.
declarations of the adverse theparty contentsrespecting

be admissible. But the same rule whichmay therequires
of the if to beinstrument, had,production asrequires,

evidence, not of theproof,secondary negotiation which
in the contract,resulted written but the terms of the

itself. It would be awriting todangerous temptation
lose theirto if that would authorizepapers, theparties
of such evidence as haveadmission beenmight admissi-

the hadif contract never been reduced toble writing.
like is,In cases the therewhere thepresent, wholeupon

evidence, a of fact whether the con-disputed question
tract was reduced to it he towriting, may necessary receive
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of both and thatevidence to submitdescriptions, question
if findinstructions,to the with the contractjury, they

to to thatwas reduced consider of theonly partwriting,
evidence which tends to show the contents of the writing,

the ofin terms the contract.determining
anynotIt does that had such in-Georgeappear Berry

himterest as should have excluded from Aftertestifying.
of his disclaimer hethe was entitled to a dis-acceptance

as aand be no to themight regarded longer partycharge,
take issue disclaimer,suit. to theupon theBy declining

admitted that he was not a Thereplaintiffs proper party.
to show that he would the„event,is or losegain bynothing

itnor does that the verdict or couldappear bejudgment
for or inevidence himagainst action. Heany subsequent

is not to 'be in so asshown to concluded thebeprivity, by
and actionverdict in for mesneanyjudgment profits.

The obtained Alexander S.judgment by Berry against
note,the wasBerry, not conclusive evidenceGeorge upon

thethe defendant that former awas creditor ofagainst
at the date thethe latter of nor was it con-conveyance,

a-clusive evidence that he was atcreditor the time when
Itthe suit was commenced. beenhavemight commenced

for the offraudulently, avoiding thevery purpose deed,
in fact no debt existed.when

But the could not bejudgment impeached by showing
the note was thethat made on Lord’s Thatday. did not

a didthat debt not exist,show nor thethat suit was fraud­
the noteulent. If was made on to theSunday, contrary
of the the makerstatute,provisions that hemight allege

it;was not if he didbound but not fitby see to make that
defence, no one could make it for him. Smith v. Bean­,
15 N. H. 577. After theRep. he could nojudgment

take thatlonger himself.objection On the case before us
isit that theperhaps hardly foundprobable jury against

the thatplaintiff upon but have donepoint, so.they might
The were instructedjury asthat, the law stood at that
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time, the note, if made on rede-was unlessvoid,Sunday,
;livered and were told that on the evidencealthough they

so,there could not be much doubt it wasthatprobably
a fromthey have had different of theview evidencemay

that taken the court.by
the there is an omission toUpon partic-last statepoint

the wasularly circumstances thewhich instructionupon
based. It ordoes not what madewasappear agreement
what the ;constituted and the instructionacquiescence

thereforemay stated,be as too on thebroad factsregarded
init have beenalthough actuallywarranted thosemay by

evidence. there was an taking__If acquiescence merely by
no measures to thenpresent with the possessioninterfere
held under A.deed,the that not S.would bar or estop

from creditor,afterwards bis as aBerry asserting rights
Msif debt was If ho made con-not paid. agreementany

the deed state-consideration, orfirming upon any any
orment to that effect, the whichagreement faith ofupon

the asacted would notgrantees done,otherwisethey have
or under such circumstances that his assertingafterwards

creditor,Ms as a if would as arights permitted, operate
fraud then thethem, instruction wasupon If,correct.

consideration, hewithout said theany conveyance might
stand, and had not acted that in a manner dif-they upon

;ferent from what otherwise would have orthey done if
were that,the circumstances such there ño con-being

he could retract what he hadsideration, said, without the
then heto defraud was atthem,change operating liberty

to do.so
New trial granted.


