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Davis v. Davis.

sustained the first. The same principle has been fre-
quently recognized by courts and writers. 1 Chit. Crim.
Law 452, 456; 12 Pick. 496, Commonwealth v. Roby; 1
Russ. on Crimes 829, 831, 836; 7 C. & P. 575, Rex v.
Plant ; 1 Cov. & Hug. Dig. 786, xx111. 4, 8.

Davis & a. . Davis.

‘Where a writing has been given in terms creating o trust in land in
favor of a married woman, the trustee is not required, in an answer to
2 bill in the name of the husband and wife, to state whether or not the
writing was given by him for the separate benefit of the wife, and for
the purpose of raising a trust for her sole and exclusive use, the writing
itself being the proper evidence.

In Bquiry. The bill states that, by an agreement be-
tween the plaintiffs, David Davis, and Sally W. Davis, his
wife, in consideration of money of the wife, furnished
him, David conveyed to the defendant, to hold in trust
for his wife, a lot of land, called the Crockett lot, in Mid-
dleton, and that the defendant signed the following agree-
ment : '

“Recelved of Sally W. Davis a deed of a piece of
land, at Middleton Corner, known by the name of the
Crockett lot, which I promise to quitclaim to her, or her
order, on demand, or pay he1 all the eonsuielatlon on
demand. Breazer Davis.

February 4, 1839.”

The consideration named in the deed was $400.

The bill further states, that a demand of-a conveyance
was made upon the defendant by Sally 'W. Davis, the
wife, and, upon his refusal, a demand of the $400.
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The answer denies that the wife had any moncy, as
stated in the bill, or that any such agreement as is there
set forth was made between the plaintiffs ; admits that a
deed of the Crockett lot was made, as stated, and that it
was recorded, but avers that the defendant had no knowl-
edge of it till received, months afterwards, when the plain-
tiff, David Davis, so informed him, and at the same time
presented a writing, in substance like that set out in the
bill, and requested him to sign it, which he did, after
having read and considered it, and on the same day deliv-
ered the writing to Sally W. Davis, to kecp and to hold,
as the consideration of the conveyance. That neither of
the plaintiff's, then or at any other iime, except by the
bill, informed the defendant that the wife had ever paid
the husband any thing for, or on account of the convey-
ance, or on account of the writing which the defendant
signed, or that the plaintiffs had agreed, or that either of
them supposed that the wife had, or should have any sole
or separate property, right or interest in the land, or the
defendant’s contract in regard to it, or in the money
secured by it.

The defendant further states, that he accepted the con-
veyance so made, and that the only consideration was the
writing which he so signed, and that he never made any
other agreement with the plaintiffs, or either of them, in
relation to purchasing, paying for, holding or conveying
the land, than as specified in the deed and writing.

He further answers that he had, as a surety of the plain-
tiff; David, been compelled to pay a sum of money, in
July, 1842, by process of law, and claims to hold the
Crockett lot for his indemnity, and admits the demand of
the conveyance to have been made by the wile, as stated
in the bill.

To this answer the plaintiffs excepted, as not setting
forth whether the defendant received the decd to hold the
land in trust, to be exccuted for the sole and separate use
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and benefit of the plaintiff, the wife, or to pay her the
sum of $400, named in the deed, and as a manifestation
and proof of said declaration, and creation of said trust
and confidence, signed by the writing set forth. Also,
because the answer does not set forth when he signed the
writing, to whom he delivered it, and for what purpose.

HHobbs, for the plaintiffs. The defendant has not an-
swered fully. Hare on Discovery 247; Story’s Eq. PL
465, n. 3; 1 Smith’s Ch. Pr.; Van Coriland v. Beekman,
6 Paige 496.

The answer is argumentative, and does not contain pos-
itive averments responsive to the allegations of the bill.
1 Smith’s Ch. Pr. 278; 2 Mad. Ch. 843; Faulder v. Stew-
art, 11 Ves, 296 (Sumner’s Ed.), and notes.

N. Eastman, for the defendant,

. GrLomRrisT, J. This suit is brought to establish a trust,
for the separate and sole benefit of the wife. The con-
tract was made nominally with her, but as the law does
not recognize any capacity in a married woman to malke
a contract, and gives to the husband the benefit of prom-
ises made to her, the plaintiffs have deemed it material
to show that the defendant, in making the promise, knew
that it was for her benefit upon the ground that the con-
sideration proceeded from her, and intended it for her
benefit, peculiarly and exclusively, although the force and
effect of the writing itself would be otherwise, and would
vest in the husband the ordinary and marital rights and
interests over and in the contract.

The defendant meets the case set up by the plaintiffs
by denying that any such consideration as the bill states
ever proceeded from the wife, and denying that either of
the plaintiffs, except by the bill, ever informed him of
such equity.
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Then, as to having delivered to the wife the writing
containing the promise to convey the land to her, or to pay
her $400, named as the consideration, he says that he deliv-
ered it as the only consideration he ever gave for the
conveyance of the farm which he had received from the
husband, and at his request, and for the wife to hold as
the consideration of the conveyance; that neither of the
plaintiff's ever informed him that they had agreecd among
themselves, or that they expected that the wife was to
have a sole and exclusive interest in the contract, or that
the land to be conveyed, or the money to be paid in pur-
suance of its terms, was to be for her separate use.

The exception which the plaintifts take is, that the
answer does not state whether the defendant received the
conveyance of the land in trust for her separate use, and
delivercd the writing as evidence or in manifestation of
such trust.

It is difficult for the answer of the defendant to be
more explicit and full than he has actually made it,
unless we require him to state what his parlicular views
and opinions, as to the legal effect of the writing were,
at the time he exccuted it; or, in other words, to what
particular act or duty his intention was to bind himself]
and what particular right he intended to establish in
another party, when he executed and delivered the writ-
ing.

The answer is full as to what was done, and likewise so
far as to deny any notice that the plaintiff's expected or
intended any other consequences to follow from the tran-
saction than the ordinary legal consequences. It cannot
be material that he should confess what he himself
judged, at the time, that those legal results would be;
because we think that he would be no more bound by
an opinion that he might then have formed, adverse to
his present interests, supposing him to have formed one,
than he could be permitted to avail himself of one which
he should have formed to an opposite effect.
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The plaintiff's may establish a trust by implication of
law; but, unless they can do this, they must lay hold of
some writing for that purpose, and abide by its terms. ‘

‘We think the answer is, in the particulars excepted to,
sufficient.

Fceptions overruled.

Haves ». Pz,

v

Proceedings in bankruptcy do not affect the right of an assignec of a
chose in action, previously acquired, to sue in the name of the bank-
rupt.

Dzer on a bond. One David Davis was, on the 18th
day of September, 1840, arrested on an execution, wherein
Hayes was judgment creditor, and thereupon gave said
bond to the creditor, with said Ebenezer 8. Pike and one
Benjamin Savage as sureties. Hayes had, before the exe-
cution issued, assigned the order on which the judgment
was rendered, to one David Steele, as collateral security,
with other demands, to secure and indemnify Steele for
his liabilities for Hayes, and for money which Steele had
advanced for Hayes. A beneficial interest in said order,
judgment, execution and bond remained in Hayes till his
assignee was appointed, as hereinafter stated. Steele
holds the judgment, execution and bound as collateral
security, as aforesaid, and no adjustment has ever been
had between him and Hayes, or between him and the
assignee, concerning the demands, since the assignment,
though, previous to Hayes’ going into bankruptcy, Steele
had paid money on his liabilities for Hayes. On the 16th

v\




