
GEAFTON,

D. 1845.A.TERM,DECEMBER

Benton v. Willard.

note,aaction, promissoryofdeclaring as indorseebrought anB.
B;ofnamenote theof the wasUponas the backagainst indorser.W.

that, makingafter theHeld, admissible to showparol wasthat evidence
a sum ofW., H.noto, security, paidbeing thedissatisfied withof the

onit; B., his namehaving placedindorse thatB. tomoney procureto
it;bank,note, discounteda whichindorsed it toof thethe back W.
ofguarantor, insteadorpromissorin fact aB. thereforeand that was

indorsee.

Assumpsit. of aindorseedeclared asThe plaintiff
one payablemade William Hayden,note bypromissory

thehim indorsed to plaintiff,anddefendant, byto the
received, moneyand and paid.hadforcounts moneywith

described, the de-withthe noteThe producedplaintiff
alsoname indorsed in blank on the whereback,fendant’s

name of thethe plaintiff.appeared
aThe also the of pub-produced protest notaryplaintiff

demand and noticelic, executed, accordingduly showing
andConnecticut, made,the law of where the note wasto

the and maker thelived,where with depositionplaintiff
noticehe made the anddemand,the thatof gavenotary

defendant and to the of theto the plaintiff non-payment.
then evidence of a conversationThe defendant offered

and which itdefendant,the from ap-between plaintiff
theand tothat the note was madeoriginally passedpeared

defendantand that theafterwardsdefendant Hayden,by
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became dissatisfied with the andsecurity, gave Hayden
fifteen dollars to procure the to indorse whichplaintiff it,
Hayden did, and then returned it to the whodefendant,
afterwards hisput own name to it and it discountedgot
at a bank.

To the admission of this the objected,testimony plaintiff
but the court admitted it, and a verdict was thereupon
taken for the defendant, thisto the ofsubject opinion
court on the case.foregoing

Duncan, for the toplaintiff, show that the mustplaintiff
be asregarded a second indorser, 289;cited BarryH.1 N.
v. Morse, 8 N. H. 132; on 164;Bills 3 Kent Com.Chitty
90; Seabury v. Mann,2 Hill 17Hungerford, 80; Pierce v.
Pick. 244.

Wilcox whom(with was defendant,for theHibbard),
contended that the fact thatfrom thelegal presumption
the plaintiff indorsed the note it is,before was negotiated,

hethat was to be holden as Heorpromisor guarantor.
cited 11 N. H. Martin 8Rep. 386, 130,v. Pick.Boyd;
Baker v. 4 Pierce;Pick. 385, 14Briggs; Tenney v. Vt.
228, ;v. Riker;16 554,Norton­ Vt. v. 13StrongSandford

175,Johns. ;Nelson v. Dubois­ 14 Johns. 349, Campbellv.
;Butler­ 5 Lane;Vt. Barrows161, v. 227,Vt. Nash v.12

Skinner; 6 Conn. 315, Beckwith 11v. Conn. 213,Angell;
Catlin;Perkins v. on Bills 70, 72; on BillsChitty Story

207.

Parker, C. J. The note in this case was made in Con-
andnecticut, if the construction of the contractnecessary

must be thedetermined laws of that State. Itby appears
to have been held there that a blank. indorsement of a

note, a third isnegotiable evi-by pei’son, only prima facie
dence of the contract itwhich it and that isimports;

as between thecompetent, to the toindorsement,parties
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in factwaswhichtheevidenceby parol agreementprove
213,11 Conn.indorsement.made at the time of the

isitis not exceptionable,Pierce v. Cailin. Such evidence
the in­ofimportthesaid, either as contravening legal

in oppo­as beingordorsement, a writing,or controling
Ib.sition to the statute of frauds and perjuries.

expressedthe opinionThis is somewhat in conflict with
thatbeand it284; mayin Bond, 1 N. H.v. Rep.Hodgkins
within accordancesome are notof thatportions opinion

of law asthe rulesand withtime,cases decided since that
indorse­of blankonnow understood the subjectgenerally

the note.ments tonotby persons parties
case,thatindecidedHowever that thebe,may point

incontractnot athatand which is the indorsement was
arise in thisnotfrauds,within the of doesstatutewriting,

thehis name uponcase. Here, the whoperson placed
an allegedis a resistingback of the note not defendant,

indorseeto asto but a suit recoverliability pay, brings
to haveas in factthe indorser, whoagainst payee appears

thethe at to that whenindorsed note a time subsequent
his name it.plaintiff put upon

hisIt is clear the the indorsedthat time when plaintiff
and the time when it came intonote,name on the posses-

furthersion, be shown It be shownmay by parol. may
notethat the name was on the before that ofplaintiff’s

inand while it the hands of the de-defendant,the was
fendant. If the had then the moneyplaintiff paid upon

of he could notit, it,and obtained the havepossession
tomaintained a suit it the whomdefendant,upon against

he had the for of thethe indorsement latterpaid money,
have nowould had existence.

It that the note was returned to theappears Hayden,
name to and the note then re-deliv-plaintiff’s procured it,

theered to defendant. It is the as if thesame, then,
name hadplaintiff’s been andit beforeput upon delivery,

he anwas liable as Martin v. Boyd,original promisor.
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Dewey.Jones v.

11 H.N. 385: Baker 8 122;v. Pick. MoiesRep. Briggs,
v. 11 Mass. 436. HisBird, are not therights bychanged

that thefact defendant has the andnote,negotiated placed
his own name it as indorser.upon

This shows that the has no of action.causeplaintiff'
the verdict.onJudgment

Dewey & a.Jones v.

may agree by the line between theirParties to settle arbitration division
award,land; in pursuancelots of an made of a submission forand that

purpose, parties.bind thewill

writing,in the arbi-requireIf the submission do not the to beaward
award; not amay parol bytrators make a and this will be vitiated

writing.subsequent attempt to reduce the same toineifectual

for and theTrespass, breaking plaintiff'sentering
close, and Theand one tree.away pinecutting carrying

lineas -the location of thetoquestion dividingbeing
between the owned thelots,two severally bycontiguous

his title deeds and evidencethe offeredparties, plaintiff
tree in stoodof to that the questionsurveys tending prove

lot lieshis side of the line. The ofwestupon plaintiff’s
defendants a bondthe defendants’. The then produced

executed the Messrs.submission,of by appointingparties,
referees to determineand Eastman theSmithBlodgett,

at the E. corner the lot,of which isbound N. plaintiff’s
also the corner of the defendants’. thisN. ~W. sub-Upon
mission was an andaward, Smithbysigned Blodgett

the corner also thebound, andonly, designating fixing
it, thiscorner,line of and the that lastopposite reciting


