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Bell v. Betton.

term, in1840, requiring the aplaintiff, causeJulyrule ofThe fifth
auditor, hearing,ninety days to aproceedan to within doesreferred to

of that time.proceeding expirationfrom after thenot himpreclude

Assumpsit. to audited atcase was ordered be theThis
his rule,1845. outterm, The tookFebruary plaintiff

defendant,his notice to the datedand the issuedauditor
abe on the 30th15, that there would1845, hearingMay

onAn ex had saidof 1845. wasparte hearingMay,day
notthe defendantday, attending.

at next Themade the term.The was defendantreport
ofto the auditor’s becausethe reception report,objected

call out the auditor and athe did not toproceedplaintiff
The court overruled theninetywithin days.hearing

thisand to the defendantobjection, excepted.ruling

defendant.Hibbard, for the

for theE.C. Thompson, plaintiff.

1840,term,fifth rule of isWoods, J. the itJuly33y
in a hascause thatthe of the beenplaintiff,made duty

to aauditor,to an to withinreferred proceed hearing
he fail do so the defendant; and if to shouldninety days

nextthe term.beforeproceed
securethe rule was to a beforeThe ofobject hearing

reference,the ofthe term next after order by charging
itwith theeach of for-successively dutyparty bringing

and in awith laches case of failure.ward, consequently
fault if beis the the not onhearing broughtIt plaintiff’s

the first and he excuse himselfwithin cannotninety days,
that,causes that afterward intervene. Afterby alleging

the him-the initiative is can excusedefendant, whoupon
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Osgood v. Sanborn.

after thecauses of theself only by operating expiration
days.ninety

inhowever, the termsis or theThere nothing, meaning
which thethe defendant fromprecludes pro-of regulation

fromwithin the or theninety days,ceeding plaintiff
afterwards.proceeding

that if the fail to within theplaintiff proceedIt provides
the defendantunless to have theproceeddays,ninety

term,the next the ruleheard before shall be dis-cause
But if itnext term. is executed inat such thecharged

of the it shall notthe beplaintiff,time agencymean by
discharged.

is founded themotion uponThe defendant’s apprehen-
either fromthe rule party proceedingthat precludession

it is made hiswithin whichthe time specialwithinexcept
asBut we this view erroneous.regardto proceed.duty

cannot thereforetheto report prevail.The exception
Motion denied.

Osgood Sanborn.v.

charged as the of mortga-liable to be trustee theis notmortgagorA
by anmortgage, entryof the debt secured the after toon accountgee,

foreclose, judgment.aunder

Equity. Bos-Sanborn,The bill stated that Silas ofIn
Massachusetts,commonwealth of recovered ain theton,

the in in a of1844, writplaintiff,against entryjudgment
a the had him, toplaintiffwhich givenupon mortgage

ot a sum ofthesecure payment money:
that a writ of wasThat upon judgment possession


