
1846.TEEM,JULY 73

v.Rossiter Russell.

acquiredright highway bythe to a has been a tenderWhere construct
owner,of damages trespassthe a an action ofassessedto land notwill

town,lie against agentthe is inemployed buildingof the who the road.
attached,After the to a road once itright build has is not abydivested

of,subsequent damagesdemand and to pay,refusal the assessed.

quareTrespass, Defence,clausum. that the defendant
as the andentered, of the andselectmen,servantagent

aconstructed laid out over the inlocusdulyhighway, quo.
the trial init that CharlesUpon March, 1844,appeared

Gleason held a of the made T. S.mortgage premises, by
andGleason, thethat was the of theplaintiff purchaser

of The were in theequity redemption. premises posses-
sion of a tenant. There was thatevidence Charles Glea-
son, thebefore out of the entered forlaying highway,
the of hispurpose notice toforeclosing mortgage, giving
the tenant to the rent to him.pay

At the selectmen,before the thehearing occasionupon
of out the road, 6, thelaying 1844,November select-
men assessed the to bothGleason, claim-damages parties

them. Novembering 26, 1844, the plaintiff Glea-paid
son the amount due the andupon Gleasonmortgage,

to hishim all toassigned the Marchright 6,damages.
1845, the selectmen tendered to Gleason the ofamount
the assessed, whodamages thatreplied they tobelonged
the theOn 8th ofplaintiff. March offered thethey

to the hemoney but declined to receiveplaintiff, it. On
ofthe 10th March contracted thewiththey defendant to
theconstruct road the 15th of thenby June, next. On

the 26th of the demanded theMay plaintiff ofdamages
the boardnew of whoselectmen, refused to make pay-
ment.

The court instructed the athat tenderjury of the
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an offerMarch, andon the 6th ofto Gleasondamages
receivetoboth8th, decliningon the theytheto plaintiff

and buildselectmen to enterto thethem, thegave right
thetorefusal of the selectmen paytheand that;the road

18th ofon thedemanded,whento the plaintiff,damages
byacquiredthetake right, previouslydid not awayMay,

that,androad;the althoughand buildto entertender,the
athegive rightand refusal might plaintiffdemandthis

make theit would notthe money,to recoveractionof
in To whichliable trespass.or their agentselectmen

the excepted.plaintiffinstructions
defendant, thefor the whicha verdictreturnedThe jury

and for a new trial.aside,to setmovesplaintiff

for theGates, plaintiff.

the defendant.forLeland,

time,need at thisParker, J. "We not inquire,C.
to main-facts,is on theseentitled,the plaintiffwhether

in his own name' recover thean action to damagestain
assessed to Gleason. It is clear that Gleason’swerewhich

tocould, of anitself, lightgive only equitableassignment
assessed to aWhether,them. mortgagee,recover being

full, theof the in pur-money bymortgagethe payment
in to transferlaw,of the notmayequity, operate,chaser

him,to is a which wouldof recovery questionthe right
in his ownwas to recoverif the plaintiff seekingarise

theanddemand,action founded hisname, in an upon
' 'to him.to make paymentrefusal

maintained.that this action cannot beare clearWe
tendered the amount of the toselectmen damagesThe

and then offered the to the underGleason, plaintiffmoney
as acircumstances made it to tender.such equivalent

do. It is wellall which were bound toThis was they
thisthe defendant’s thatcounsel, upon theybyargued
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constructed,had the to cause the road to be and that,right
made contract for that didtheya nothaving purpose,

demand and refusal.the alose right subsequentby
his tobound contract enter andThe defendant was by

he doroad, so,the if and theconstruct lawfullymight
of the and the refusal the selectmen,demand ofplaintiff

refusal,whatever have been the reason of that didmay not
nor a claimannul the the to for dam-contract, put plaintiff

onit,for a breach of that thethe refusal ofages ground
thethe selectmen had him of todeprived performpower

The take theit. to land was theright fully perfected by
out of thethe and the tender oflaying highway damages.

was not lost or forfeited theIt refusal.by subsequent
The recover the in some form ofdamagesplaintiff may

as a recover hisaction, mortgagemortgagee may money,
-he itdemand, when had refused aa subsequent uponon
and thetender; refusal,the tender land wasalthough, by
theincumbrance offrom thereleased mortgage.

on theJudgment verdict.

Unity.v.Clough, Adm’x,

highwayfor a havingbeendamages have awarded beenOne to whom
28, 1842, mayland,his to the act of June recover thepriorupon,laid

town, although road be discontinuedagainst judg-the the beforesame
ment.

the of thefrom timemay bo recovered demand.in such easeInterest
sufficient, subjectif theisbymade an administratrix andA demand

made,ison whom itby the andpartiesit be herof understoodpurport
them;administratrix, and it is notoffice, necessarybe to thatknownas

be made.shouldexplanationsformal

theto intestateawardedto damagesrecoverDebt,


