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constructed,had the to cause the road to be and that,right
made contract for that didtheya nothaving purpose,

demand and refusal.the alose right subsequentby
his tobound contract enter andThe defendant was by

he doroad, so,the if and theconstruct lawfullymight
of the and the refusal the selectmen,demand ofplaintiff

refusal,whatever have been the reason of that didmay not
nor a claimannul the the to for dam-contract, put plaintiff

onit,for a breach of that thethe refusal ofages ground
thethe selectmen had him of todeprived performpower

The take theit. to land was theright fully perfected by
out of thethe and the tender oflaying highway damages.

was not lost or forfeited theIt refusal.by subsequent
The recover the in some form ofdamagesplaintiff may

as a recover hisaction, mortgagemortgagee may money,
-he itdemand, when had refused aa subsequent uponon
and thetender; refusal,the tender land wasalthough, by
theincumbrance offrom thereleased mortgage.

on theJudgment verdict.

Unity.v.Clough, Adm’x,

highwayfor a havingbeendamages have awarded beenOne to whom
28, 1842, mayland,his to the act of June recover thepriorupon,laid

town, although road be discontinuedagainst judg-the the beforesame
ment.

the of thefrom timemay bo recovered demand.in such easeInterest
sufficient, subjectif theisbymade an administratrix andA demand

made,ison whom itby the andpartiesit be herof understoodpurport
them;administratrix, and it is notoffice, necessarybe to thatknownas

be made.shouldexplanationsformal

theto intestateawardedto damagesrecoverDebt,
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ataken forland highway,town of forthe Unity,against
ofthe court com-a committee byout appointedlaid by

andBooth others.ofthe petitionpleas, uponmon
awardedand dollars wasone hundredof fiftyThe sum

returned, wasdulywhosethe committee, report,by
the court of commonterm of pleas,at theaccepted April

it.was rendered uponterm1837, whichin at judgment
andafterwardroad laid out was opened,of theA portion

the paid;awarded to proprietorsof the damagesa portion
has been opened.the road neverofthe remainderbut

ofon 5th Septem-commenced the dayaction wasThis
the townthat monthand the 23d of1845; onber, day

and held fora warnedat town meetingof legallyUnity,
such theto discontinue ofvoted portionthat purpose,

had andin town as not been ap-that opened,highway
the of commonan to courtagent petition pleaspointed

a madeso;leave to do and was accordinglypetitionfor
the referred toterm, 1845,and at Octobercourt,to that

commissioners.roadthe
made the town of forhas been upon UnitydemandNo

in this as fol-suit,to be recovered exceptsumthe sought
of June,the 3d the1845,about day plaintiff: On orlows

andthe demanded theselectmen,two ofcalled upon
“ that withoutassessed for thathighway,”damages saying

her asthe demand in administratrix,made capacityshe
a demand than as above stated.more definitemakingor

knew that she was administratrix ofThe selectmen
the awarded;whom had been thatto damagesClough,

had, nor otherhave,to claimpretendedneither anyshe
land foron account of taken a andhighway,for damages

meanher to the mentioned in thishighwayundei’stood
case.

andsubmitted the facts,The foregoingparties agreed,
if of the inroad,the discontinuance pursuancethat of

has been limit thethat wouldnamed,the petition plain-
the sustained,torecovery actuallytiff’s accord-damages
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52,Statutes, chap.Revisedthethe ofto provisionsing
if notsum,aforbe renderedis to5, thensect. judgment

dis-if theButthe court.be assessed bytoupon,agreed
herso limitingeffect ofthehavecannotcontinuance

assessedsumfor therenderedis to bedamages, judgment
§40,ofacommittee, deducting paymenttheby (after

asinterest,and forof15th May, 1839),made on the day
shall order.the court

submittedfactsthat if thefurther agreed,The parties
demandif suchdemand,a andofafford evidencedo not

ofthe courtsent back tobethe case maywas necessary,
a new trial.common forpleas

demandnohas beenthe defendant. ThereforHubbard,
tosuit, accordingbeforethe selectmen thirty daysupon

3.52, sect.Statutes,Revised chap.the of theprovisions
be-recovered,can bethan actualNo more damages

Rev. Stat., chap.discontinued.cause the road has been
sect. 5.52,

laid outfor the road wasthe WhenMetcalf, plaintiff.
law did not a demand. The rightsthe require plaintiff’s

notthe statute and are thereforecited,beforeattached
it. The act relates to future transactions.affected by only

in theHubbard, act,The remedy only,reply. affecting
in-well relate to the Thecase.may present legislature

that that had lain and omitted to sue,tended parties by
be theshould with to theirgoverned respect remedy by

it laid down.rules

Gilchrist, J. In the ease v.of Willey Epping, lately
in this court,decided it theheld,was ofupon authority

4Hampton v. the land-ownerCoffin, 517,N. H. thatRep.
entitled to him,was the awarded to notwith­damages

the had to thebeen discontinuedstanding highway prior
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in23, 1842, which,of the terms,act of Junepassage
limited the the amount ofto damages actuallyrecovery

have forcesustained. been the ofWhatever precisemay
suchthe words its construction must be thatact,of that

thatit shall not interests attacheddivest have actually
under a in to avoid a constitutional ex-orderjudgment,

athat taken to different construction.beception might
does from of v.WilleyThis case not differ that Epping

its merits.in that should affect theany particular By
aout the road and the award oflaying damages, right

recover theto the to demand and sumattached intestate
. As in v. theHampton,awarded­ acquiredpublicCoffin

in asof for such timean the right way,equivalent they
tosee fit it. The value of that wasrightmight enjoy

committee,determined the who werebyjudicially fully
oras to determinableinstructed the interestcontingent

must tothe and beby havesupposed'public,acquired
suitable reference to thetheir award with naturemade

forin the sumí adjudgedthe exchangeright given byof
them.

of andmatter therecord,became aTheir doings right
the intestate,the town to enter the land ofof andupon

theit,a with corres-construct public uponway together
demand,of intestate to sue forthe andrightponding

anthe sum as for theassessed,recover ease-equivalent
to which his land wasment becamesubjected, severally

If intestate forbore hisestablished. the to assert claim,
theof was not suchthe town forbear-right impaired by

- was theance; nor, hand,on the the ofother pro-right
theforce of the andby proceedings by record,prietor,

as the lawor of thenimpaired,capable beingimpaired,
theforbearance, or act ofstood, town,any by anyby

a hadwith of the ac-theytaken view renouncing rights
thoseby proceedings.quired

a52, contain similar5,The Revised sect.Statutes, chap.
act of for which that1842,with of thethatprovision
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isthe; and phraseologysection was substituted although
ofthatlikedifferent, held,would beprobablyslightly

theassuch a claimthe towns1842, to protect against
toregardwithout anyafter itsarising passage,present,

the roadaction, providedthe time of thecommencing
But its opera-should be discontinued before judgment.

conflicttocannot, said,tion as has been be permitted
The claimit waswith established before passed.rights

thesurvivedtherefore, haveof the toplaintiff appears,
tolimitedwhich beintervened,has mustthatlegislation

cases the act of the townas well assubsequently arising,
of Unity.

the de-There toto he no substantial objectionappears
was notmand that made. The demandwas required

eases in whichdifferent from that inrequired ordinary
such an act is a to an Theaction.necessary preliminary

of to and receive thethe demandcapacity moneyplaintiff
was not unknown to the the demandwhomparties upon
was wasmade, nor it Thethem.questioned by thing
demanded is well described it is as towhere so indicated
leave no ordoubt as to what is intendedmisunderstanding

theby request.
The to recover the assessed attached toright damages

entitled,the ofthe decree theparty immediately upon
thecourt, But the lawconfirming noreport. imposed

the town,other as toduty upon the time theof making
that it must have been orexcept done,payment, only

a made,tender before could make the road. In thethey
of action on ofabsence the the him­any part proprietor

we that itself, think was reasonable for the town to seek
andhim offer to when were entertopay, they ready upon

the land thefor of the over itpurpose exerting power
by the H.decree. N. Laws 574.acquired

As the not built the orroad,town have to doattempted
notthis would seem to be a ease in whichso, the money

was detained the debtor to a de-by untilcontrary duty,
mand was made theby plaintiff
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thedoes it fall ofNor within of thedescription any
eases in interest isother which taxable. It is likenot a

a a demand;of isit itself the in-liquidationjudgment,
demand;of the it rests on no it isception notpromise;

in the nature of for a tort, nor of the in-damages money
received the andtestate, townby misapplied.

• The award and decree certainbearconsequent strong
to a which carries aanalogies interest. Butjudgment judg­

is rather an the himself,ment act of whoparty procures
ofit for the anexpress antecedentpurpose enforcing

¿•claim; while the of landaward is a matter intodamages
thewhich both have been inparties may invitum,brought
noand affords evidence whatever that the is de­money

tained to the ofwishes the entitledcontrary to it.party
is noThere hethat wishespresumption tonecessary
it, until the whenreceive time the town would be required

forit theto ofpurpose theirpay thejustifying entry upon
unless heland, makes a demand, and so manifests his

; and,wishes if the demand is not with, estab­complied
the adverselishes relation between the thatparties lays

foundation forthe interest. Mahurin v. Bick­demanding
Rens,6 N. 567;H. Reidford, v. GlassRep. Factory,

8 436.Cow. Rep.
The result therefore is that bejudgment must rendered
the for the balance,for plaintiff unpaid with in-together

from theterest time of the demand.


