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inPlaintiff Review.Otis v. Currier,

Upon technical thea of action there is no reversal of firstreview an
judgment, judgmenta isbut new entered.

forplaintiff original recovery damages,the an theIf fails in action of
to, judgmentor in givesrecovers he is entitled theless than the review

oughthim he to havedamages appearsto extent to itthe which recov-
review,ered on theoriginally. prevailsIf the defendant he recovers

in the not to have ofdamages plaintiff oughtback recoveredwhat him.
If, action, judgment,in a the plaintiffreal obtains and the defendant

review, land,forupon judgmentrecovers he has the or partfor that
of it to it he has title.appearswhich

mortgage,the action uponIf is a and the has andplaintiff recovered had
foreclosure,possession opennotyear,for a the thereview will unless

invalid,the defendant But if that theappears mortgagerecovers. it is
land,there is judgment the defendant recover back thethat notwith-

standing judgmentthe foreclosure. If conditionalapparent appearthe
sum,largeto be entered opened,for a the foreclosure istoo and the

land,judgmentdefendant has to the on paymentrecover back of the
sum found to be due.

"Writ oe Review. The action wasoriginal brought
Otis Currier, to recoverby against ofpossession certain

described in the writ.promises, particularly
The action founded awas and atupon mortgage, the

September term, 1843, the Otis, obtainedplaintiff, judg-
asment of themortgage. Subsequently defendant, Cur-

rier, on to court,thishaving, obtainedpetition leave there-
for, thisbrought writ of areview. See former case, 17

H.N. 463.Rep.
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Otis v. Currier.

toAt this term the moved the courtplaintifforiginal
“review,the writ of since thebecause,quash September

wit,term of the court of common A. D. to1843,pleas,
December,on the 16th into theof he entered1843,day

on saidsaid under of lawprocessmortgaged premises,
of saidhas in actualand continuedmortgage, possession

without in mannermore,for one and anypremises year
foreclos-restrained or from hisenjoinedbeing perfecting

ure.”

Eaton, for defendant in review.Otis,

in review.thePerley & Ainsworth, for plaintiff

The stat-cannotParker, prevail.C. J. This motion
that, the1790, reviews, uponof providedute torelating

asin same mannerreview, “the tried thecause shall be
formerand the;thereonno had been givenif judgment

andor inreversed, wholly part, greaterbemayjudgment
as thebeless, mayor or no given,damages, damages

shallevidence,theandcause,of the the lawmerits upon
notreview doesa writ of&c. Buttoappear require,”

there has beenof error. Inlike a writ practiceoperate
as there isthe firsttechnical reversal of judgment,no

toerror; but the first judgment, being permittedupon
actionin thea new has been renderedstand, judgment

as thereview, the remedy,which properprovidesof
to in theIf,the then exist.of appear orig-rights parties

wasdefendant or theaction, prevailed, plaintiffinal the.
and the reviewthe wassatisfied with judgment,not

and trial he he obtainedon thehim,by prevailed,brought
ifhad,he haveas it shoulda judgment appearedsuch

with the addi-action,had been thereview originalthe
the action.of the costs of formeruntiltion, recently,

the defendant the writhand,other broughton theIf,
thethe recovered byand judgmentreversedreview,of
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v.Otis Currier.

whole in recovered ain or heplaintiff, part, judgment
which furnished him an appropriate remedy.

If the for was forthe theoriginal plaintiffjudgment
aand it review thatofrecovery appeared upondamages,

there was no cause of the defendant recoveredaction,
in the hadback, what recovered ofdamages, plaintiff

him. first wasIf that the errone-it appeared judgment
ous in recoveredthe defendant to thepart only, damages
extent of the error.

Statutes,The 102, 10,Revised section enact thatchapter
“ if the andamount of debt recoveredproperty, damages,

the review,is increased on he shallby original plaintiffj
costs;recover suchfor excess and ifthe amountjudgment

shallis the recoverreduced, defendant judgmentoriginal
for the andamount of such reduction coststhus sanc-

former thethe mode oftioning enter-practice respecting
theing There is ajudgment. to thechange relating

costs of the first action.
If the is foraction the oforiginal land, andrecovery

the obtains aplaintiff* thejudgment, defend-recovery by
ant, review, more likeupon aoperates nearly technical re-

hasversal. The defendánt for the land, orjudgment for
that of it to it hepart which has title, andappears he
has a writ of 7 N. H.possession. 491, Little v.Rep. Bruce.

there is no technicalAlthough reversal, the first judg-
isment no abar to the rendition of onjudgment review,

which its errors areby corrected.
If the aoriginal plaintiff'recovers judgment upon mort-

under a ofand, writgage, holdsentering possession, for
one the isyear, thereby foreclosed,mortgage tosubject

abe defeated review. Suchby foreclosure does not pre-
anvent examination into the of hisvalidity ormortgage,

amount of debt,the his when the cause oforiginal action
is underagain considerationbrought review. Theupon

of reviewwrit will not the foreclosure so as toopen per-
amit ifredemption, the wasplaintiff'’s right-judgment



MERRIMACK.88

v. Davis."Whitten

it that thereview,the mortgageonif, appearsButful.
to re-adefendant will haveinvalid, the judgmentwas

can-the foreclosureof land. Thethecover possession
it isforunaffected,unless the standjudgmentnot avail

reviewthe theIf it onjudgment. appearfounded upon
forhisrecovered conditional judgmentthat the plaintiff'

manner,insum,a the foreclosure fails liketoo great
ren-must beconditional judgmenta correspondingand
thenshall the amountif the defendant paythatdered,

the adue, usual writ ofterm,within posses-to befound
the Whether,to restore to him.issue possessionshallsion

forthe will be accountablecase, plaintifforiginalthatin
form, set-in are not toweanyand requiredprofits,rents

cannot be the sumdeducted fromtime Theyat thistle
the review.due, uponfound

hasthattrue, therefore, the plaintiffit be originalIf
his and heldunder judgment, peaceable possessionentered,

is at thisa that of nothan importancemore year,for
theof proceedings.stage

denied.Motion

&& v. Davis a.Wife,Whitten Ap’ts,

father,unmarried, brotherleavingand nodyingminorof amotherThe
estate, frombywhich derived descentsister, to his wasis entitledor

grand-the exclusion of the children of thetograndfather,his paternal
father.

Appeal ofthe decree of thefrom judge probate.
thatof facts it Calebstatement appearedtheFrom

five1844, intestate,in leavingdied February,Davis


