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it that thereview,the mortgageonif, appearsButful.
to re-adefendant will haveinvalid, the judgmentwas

can-the foreclosureof land. Thethecover possession
it isforunaffected,unless the standjudgmentnot avail

reviewthe theIf it onjudgment. appearfounded upon
forhisrecovered conditional judgmentthat the plaintiff'

manner,insum,a the foreclosure fails liketoo great
ren-must beconditional judgmenta correspondingand
thenshall the amountif the defendant paythatdered,

the adue, usual writ ofterm,within posses-to befound
the Whether,to restore to him.issue possessionshallsion

forthe will be accountablecase, plaintifforiginalthatin
form, set-in are not toweanyand requiredprofits,rents

cannot be the sumdeducted fromtime Theyat thistle
the review.due, uponfound

hasthattrue, therefore, the plaintiffit be originalIf
his and heldunder judgment, peaceable possessionentered,

is at thisa that of nothan importancemore year,for
theof proceedings.stage

denied.Motion

&& v. Davis a.Wife,Whitten Ap’ts,

father,unmarried, brotherleavingand nodyingminorof amotherThe
estate, frombywhich derived descentsister, to his wasis entitledor

grand-the exclusion of the children of thetograndfather,his paternal
father.

Appeal ofthe decree of thefrom judge probate.
thatof facts it Calebstatement appearedtheFrom

five1844, intestate,in leavingdied February,Davis
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children and one grandchild,William IT. threeDavis, years
of the ofson Caleb es-age, Davis, deceased; and hisJr.,
tate was distributed accordingly.

On the of 1845, died,17th said II. DavisJuly, William
a ismother, who the wife ofleaving Whitten,of and one

the but noappellants, brother or sister.leaving
The of decreed a his es-distribution ofjudge probate

tate, derived from the estate of his Calebgrandfather,
Davis, the ofchildren Caleb,said to the exclusionamong
of his mother; from which decree is taken.this appeal

Dana,S. thefor contended that theappellants, property
anof intestate vests in his thereference toheirs, without

source from which it is theinherited, whereexcepting
statute makes an the andtoexpress provision contrary;
that the mother must intake, this either thecase, under
third or fourth clause of 1, 166,section Stat.Rev.chapter

53,1 Pr. Barnham;Wms. Moor 1v. Howard Doe v.37,
Deloach; 9 Walker;Porter 497, Deloney 490,v. 12 Mass.

v. 4 Kent’s 2404;Com.Lovering; N. H. Rep.Sheffield
394, ;Gilmore­ 2 H. 460,v. N. Parker v. Nims.Rep.McAfee

Cate, for the cited 2,sec. Rev.appellees, chap. 166,
Stat., and contended thethat must as ifdescendproperty
the had died beforegrandchild the 4grandfather.

Com. 405. TheKent’s statute to thecontinuedesigned
in linethe of the meritoriousproperty party.

Parker, C. J. The statute thedistributes anestate of
intestate to of dower or which(subject any rights curtesy

first to the children ofmay the deceased and theirexist),
ifsecond, to the iflegal representatives; issue, father,no

third, if no orissue, to the and toliving; father, mother,
sistersbrothers and and ;their fourth, torepresentatives

the next of kin in shares.equal Revised Statutes, chap.
sect. 1.166,
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ofsisterno or brother orfather,is in this caseAs there
estate, bythe wholeDavis, mother takesH. theWilliam

section.of thatthe third clauseofthe express language
theundertakeout, she wouldIf that clause was struck

clause.fourth
samethethe section ofsecondThe uponappellees rely

“ ifis, anyItto this case.but it does not applychapter,
de-estate,hisunmarried,anddieshall under ageperson

shallmother,orfrom fatherdevise hisdescent orrived by
theirsisters,his and or legal represent-descend to brothers

to exclusion of the other parent.”if theatives, any,
thefromdescentthis was not derived byBut property
anynor are thereit,never had interest inwhofather, any

repre-theirintestate,or sisters of the or legalbrothers
thesentatives, to take it to the exclusion of mother.

settled,an isestate, intestate,whether testate orWhere
be, re-casehusband, wife,or as the maythe surviving

theshare of it as andceives such the resi-law prescribes,
the if minor child takeschildren,due to If aany.goes

unmarried,such and dies andestate,a share of under age
or ofsister,a brother or the representativesleaving legal

thesecond section of 166 thattheone, provideschap.
minor, remains,taken such much of it asshare so or soby

is,as minor it;shall descend if the had never taken that
andthe brothers and theirsisters, representa-among legal

al-the exclusion of the who hadtives, to other parent
his sharereceived or her the estate from whichofready

In iswas derived. other suchwords,that share property
under those as minorof, circumstances, if thedisposed

before the father or ithad died mother from whom was
That seems to be thederived. full extent of the provi-

northe terms the of thesion. Neither reason thing apply
case. The mother of theto intestate receivedthis nothing

ofestate thefrom the grandfather.
Decree reversed.


