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damnified, princi-thesecurity fromsurety, he isbefore takesaWhere
loss, share theagainst co-suretya is entitled toindemnifyto himselfpal,

security thus taken.of thebenefit
surety, co-demands he is differentuponseveral which withthere areIf

sureties, it is tosecurity generally, indemnity,is forand taken histhe
proall the demands rata.amongapportionedbe

creditor, surety, securitya for the debtand also takesis aoneIf who
himself, the onindemnify againstas to him demandsas welltodue

itmuch of as issurety, appropriateis he is entitled to sohewhich
full.of his debt innecessary paymentto the

holdreceiving security againstnot entitled to theisthuspartytheBut
heco-sureties, against pur-of demands the debtor whichon account

him, ansecurityof to unless there wastransfer theafter thechased
andhe should such demands holdpurchaseat the time thatagreement

security for them also.the

of $254.55,recover the sum thepaid bytoAssumpsit,
amount aBank, the of noteto the Derry beingplaintiff
Hall,and one William dated Octo-the parties,bysigned

was due thewhich the above sum whenon31,1842,ber
May 1844.80,it,paidplaintiff

that the intended to show noteevidence questionThe
a note made to the bank,to renew payablewas given

forthe to the benefit of John R.it, Hall,partiesbysigned
thehad money.who

in evidence that the defendant was alsofurtherwasIt
and to theon other notesHall,for whichobligations,surety
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;was not thea that defendant heldplaintiff party several
some whichHall,notes of were him,toagainst payable

and tosome other and him;payable purchasedpersons by
October,on 4th ofHall, 1841,that the an estimate,made

defendant,with the of his liabilities which the note(of
to the bank formed a to about $1500,amountingpart),

defendant,for sum note towhich Hall a the andgave also
note,two to secure the and on themortgages following

another that the defendantday mortgage; subsequently
stated that the morewas than tosecurity indem-enough

all his liabilities;him for andnify that the defendant
afterward foreclosed the and has held the landmortgages,

asince,ever of it which heportion sold atexcept public
auction a short time before the trial.

The defendant offered evidence to theshow that lands
were lessof value than the claims he had Hall.against

The court instructed the that if one ofjury, several
sureties should take collateral from thesecurity principal,

liabilities,for several some of Awhich wasupon co-surety,
and others B was he mustupon co-surety, theapply

;pro rata, each houpon demand that couldproperty, not
itof to claims he hadapply any part which subse-pay
; and that no of it couldquently purchased bepart

to claims for theapplied which was notsecurity given,
there awasalthough on suchpreexisting liability claims.

The defendant and moved for aexcepted, new trial.

Foster, for the plaintiff.

forMorrison,West the defendant.&

Parker, C. J. When a before he issurety, damnified,
takes from thesecurity toprincipal, himselfindemnify

loss, a isagainst co-surety entitled to share the benefit of
the thus taken.security

The hedefendant, when took the wassecurity, surety



HÍLLSBOBOTTGH.104

Bay.ti.Brown

and otherthedemands,several which plaintiffupon upon
wassecuritytheco-sureties,were andseverallypersons

all demands.him on thetaken to indemnifygenerally
therefore,must,thebyThe furnished securityindemnity

theasas fardemands,the severalbe apportioned among
have an interest in it.sureties

hisBut the had demands of ownplaintiff against
asas wellHall; the taken for his demandswassecurity

toand he is entitled applyhim asto indemnify surety;
histhe ofthe in the first instance to paymentsecurity

the otherdebts andfull,demands in being presentthey
aresuretiesa of the otherbut Noneliability.contingent
toare entitledand notinterested with him thus far, they

him, he,far withoutso asadverse toset an interestup
duethe debtsainterference, uponobtained securitytheir

sobenefit,come in a share of thehimself. forto They
hasthatco-sureties,as the hefar arethey upon ground

a com-the for liabilitytaken security indemnity against
therefore,one, theyit is in whichall,mon to and that

inas afar he has securitya common interest. Sohave
holdis tointerest,not such he entitledwhich havethey

and obtained the without their assist-it; securityhaving
hedemands,his as as the otherance, for own debts well

to it debts. He theentitled first to his own tookis apply
his and the offor own use To extentwhole indemnity.

he it for his own use.debt holdhis may rightfully
is entitled to holdBut the defendant not anything,

demandsco-sureties,the on account of againstagainst
has since the time of theHall, which he purchased

inthe toThe of co-sureties participationtransfer. right
taken;when it wasbenefit of the attachedsecuritythe

such subsequent purchase,and it cannot be divested by
the time when thewas of the atunless it part agreement

defendant shouldthat thetaken, purchasewassecurity
taken for them also.thesuch demands, security being

the morea in have beenwould notWhether bill equity
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we have not considered. It does notappropriate remedy,
satisfied,that co-sureties were not andthe other noappear

of character were taken at the trial.thatobjections
inThe instructions were erroneous to theregard right

of the defendant forto retain demands due him at the
for musttime, whieh reason there be a

New trial.

Howard v. Hildreth.

mortgagor possessionthe the of the premisesWhen has retained
mortgaged twenty yearsfor more after the execution ofthan the
mortgage, acknowledgedbut has the debt and paid uponinterest it

twenty years, presumptionwithin there is no that the debt is dis-
charged.

1, 181, Statutes,chapterSection of limitingRevised real actions to
accrued,twenty years after right applythe of action does not to actions

least,upon mortgages; twenty yearsat not until after the mortgagee has
elected pursue remedy mortgage.to his theupon

If the cause of action upon mortgagea were considered as accruing
it,immediately upon the execution of the statute could not apply to a

mortgage made yearsmore than twenty before the passage of the
statute.

orWrit wherein theEntry, demands aplaintiff piece
land inof Mason.

thatPlea, the cause of action did not accrue within
twenty years; which issue wasupon joined.

To his thesupport claim, introducedplaintiff' a mort-
deed, dated madegage 22, 1822, theMay hy defendant

to Elijah Hildreth, conditioned for the ofpayment a note
made theby defendant saidto orHildreth, order, May 21,
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