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randa; that he not and not believecould know could
of their and rememberedthem, contents,independently

contained.whatexcept theynothing
The Thecase therefore falls within the rule.clearly

of the should andexcluded,witness have beentestimony
the andverdict must be set aside a

New trial granted.

Choate v. Stark.

Sureties, Statutes,to be sufficient the ofprovisionswithin the Revised
184, 23, State;chapter section must reside the givingwithin the statute

debt, which,the creditor remedy by orfacias,scire either of forbut
residence,such imperfect.bewould

In an againstaction sureties,a sheriff takingfor plain-insufficient the
tiff may recover for reasonably expendedsums in endeavoring to avail

Such, however,himself of the bond taken. poundage, jour-are not or
neys giveto State,notice to the sureties chargedwithout the to him by

execution,the officer to hewhom committed his for securitythe of
which such insufficient bond was taken.

Case, the late sheriff’ofagainst for de-Hillsborough,
fault of his deputy.

The sheriff attached a indeputy writproperty upon
favor of the Stowell,J.plaintiff, which, aagainst upon

wasproper application, to the statute,appraised agreeably
and delivered to hisStowell, bond to the sheriffupon to
be answerable for the value in the event aappraised of

in favor of thejudgment plaintiff.
The sureties the were,bond at the time exe-upon of its

cution, Boston,residents at in Massachusetts. The court
ruled that the sureties on thiswere, account, insufficient.
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the$617.05, forforconsent,A taken,verdict was by
the of the court.tosubject opinionplaintiff,

included, namely:In this sum the items werefollowing
— .23Fees. Service,......$

.......25Travel,
Poundage,......4.87

tofrom Boston,and to andexpensesJourney
15.00.of .Merriam,make demand Galen

$20.35
execu-sheriff theare theThese sums by uponcharged

itStowell, and was agreedin oftion favor against.Choate
istheif shall be of that plaintiffthat the court opinion

the verdictaction,the same in thisnot entitled to recover
same,thethe outcourt,be amendedmay by by striking

with interest.thereof,or part,

194; 4Bell, 1defendant,for the cited Tidd’s Pract.
444;26; 230;1 Tidd’s Pract. 125,Burn. Wm. Blackst.

93339; 10;42 Geo. 1 Bac. Abr. Vin. Johns.3; Abr., F,
580; 130; 8 B. Moore225;12 Mass. Taunt. J.Rep. Rep.

5 433.27; N. H. Rep.

for theFarley Fletcher, plaintiff.&

defendant’s attachedWoods, J. The deputy, having
aon writ the suitat ofpersonal brought theproperty

into of itundertook withplaintiff, dispose conformity
statute, 184,the of the and,sec.provisions chap. 23, upon

the thethis,construction of determination of theproper
case This section that themust providesdepend. property

hisdebtor,shall be restored to the- a bond toupon giving
sufficient with“in sufficientsheriff, sureties,”the penalty

the orconditioned to valueappraised, agreed thereof,pay
or so'much as be towards the satisfactionnecessarymay

for the ofof executions which theany payment property,
or its holden.are lawproceeds, by
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took inwhich the deputythe bondThe sureties upon
other objectionand noease, State,without thethis resided

“ sufficient sure-suchis Weretheir urged.to sufficiency
'?ties”

the statute wouldofthat theWe think requirements
intendedthesatisfied, or purposes bynot be reasonably

if thewith reasonable certainty,its securedprovisions
of sufficientin addition tosureties, prop-being persons

theamenable to the ofwere not alsoerty, persons process
in either of the formscourt, and ofcapable being charged

inaction the statute.of provided
of the which has been cited,the 27th sectionBy chapter

is or hiscreditor,it enacted that an attaching representa-
the bond,an action of scire ontive, andmay bring facias

an ac-the that interested28th, mayperson bringby any
name of within the timesheriff,of debt in the thetion

limited the statute.by
or his is entitled to ancreditor,The representative,

of scire in his theaction own bond.facias, name, upon
heaction could not if the wmreThis notbring obligor

the since none but servicejurisdiction,within personal
in such hascases;will suffice and whether he inproperty

is as thenot,the State or it creditor’simmaterial, regards
himself thatto avail of remedy.right

think that the statute to receive such a con-We ought
as will secure to the whosestruction itparty rights

allassumes to the remedies which it forguard, provides
; sufficient them,him and it is not that one of in anonly

is him.condition, to It is not suffi-imperfect preserved
that the taken thecient bond officer is one whichby upon

an action of debt be maintained for the creditor’smay
benefit, the of the absentby attaching property surety,
and the service theby perfecting by tardy proceedings

out arelaw, such defendants madepointed whichby by
parties.

of an absentBesides, owner beproperty may easily
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to tberemoved, it be and its avails removedBold,or may
domicil of its owner.

in ofit the residence theSo, be reply, maymay urged
either for the of avoid-himself changed,beparty purpose

such aor for causes disconnected with possi-process,ing
removal.ble inducement for

inhabitant, isthe of a settledState,The removal from
But itsnot aindeed wholly impossible contingency.

collectionwith that of thecannot beprobability compared
owner,a and the removal ofof here by foreignproperty

domicil, thehis whether for ofit to own general purposes
with-or for the ofand enjoyment, special purposesafety

it from process.drawing
Besides, ofmore can anbereasonably requirednothing

in cases;in cases than isofficer such required analogous
the thethat the sureties at time of execu-is, shall,that
in thebond, “sufficient,”of the be reasonable sensetion

toshould affixed that word.that be
the officer who endeavored toThe items bycharged

in theand are included ver-execution,collect the which
reasonable costs to whichto bedict, ought rejected. Any

reason of the defaulthave beenthe put byplaintiff may
inhave been included the verdict.defendant,of the might

reasonable thesums,would be expended by plain-Such
in to his and in endeav-tiff preserveendeavoring rights,

in ofhimself, form,to avail the tooring legal provision
ofentitled,he and the thewhich was to test sufficiency

were taken in this case. andsureties which Poundage,
are ofBoston, not this description.tojourneys charges

have insums to been expendedNeither of those appears
which havecourse ofthe necessary legal proceedings,

ofthe theof insufficiencyfruitless reasonbyproved
officer took.which thebond

thetherefore, may havesums,these plaintiffDeducting
the verdict.onJudgment


