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to Kittredge which was violated. So far as appears, there
was no demand by him after the reversal of the judgment.
He, therefore, could not have claimed interest when this
process was commenced. After this action was instituted
the trustee could not pay to Kittredge, nor had he the
right to pay the plaintiff. He was, therefore, in no de-
fault. Attorneys, agents, &c., having the money of the
prineipal in their possession, cannot ordinarily be sub-
jected to the payment of interest, until after a demand.
Trustee charged. Special execulion against the goods of the

testator in his hands. k

Weip 2. Locxe

In an action of assumpsit, for money had and received, the defendant
pleaded a discharge in bankruptey. The plaintiff replied that, in the
proceedings of the defendant in obtaining his discharge, the defendant
was guilty of fraud, and of the wilful concealment of his property and
rights of property. The defendant rejoiaed, traversing the fraud and
the wilful concealment, and concluding to the country ;—Held, on
demurrer, that the rejoinder was bad; that the replication was bad also,
and that the plea was good, notwithsianding it contained no specific
averments that the debt was one provable under the bankraptey, or that
the defendant had received a certificate of discharge, or that notice of a
hearing was given to the ereditors, before the discharge was granted.

Assumpsir, for money had and received.

Plea, that the cause of action was a debt, owing by the
defendant, February 14, 1842; that on that day he was a
citizen and resident in the district of New-Hampshire, and
applied to be admitted to the benefit of the bankrupt
act, and was declared a bankrupt; and that November
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21, 1842, it was decreed by the court that he be fully dis-
charged from all his debts.

The plaintiff replied, ¢“that in the proceedings of the
defendant, in obtaining the supposed decree, the defend-
ant was guilty of fraud, and of .the wilful concealment of
his property and rights of property, contrary to the pro-
visions of the said act.”

The defendant rejoined, that in obtaining the decree he
was not guilty of fraud, and of the wilful concealment of
his property and rights of property, contrary to the pro-
visions of the act; concluding to the country. The plain:
tiff demurred to the rejoinder.

French, for the plaintiff, cited Steph. Pl. 215; 1 Chit.
PL (8th Am. Ed.) 228, 649; 1 Bing. N. C. 223; 2 Saund.
205; 2 N. H. Rep. 309; 3 N. H. Rep 121; 1Saund 337
a, n, 8; Com. Dig., PL, 2 4,

Bell ¢ Tuck, for the defendant, cited 1 Chit. Pl. 212,
218; 2 Johns. 96; 8 C. & P. 864; 1 Pick. 497; 1 D. & E.
748 ; 2 Chit. 665.

Parkzr, C.J. TUnless fraud and the wilful conceal-
ment of property and the rights of property can be re-
garded as substantially the same thing, this rejoinder is
bad, in attempting to put in issue several distinet mat-
ters, each of which would form the subject of a material
issue. But fraud and the wilful concealment of prop-
erty cannot be regarded as identical. It is true that the
wilful concealment of property may be fraudulent, but
the allegation of frand may cover much more than that.
Under that allegation the plaintiff might prove aects en-
tirely disconnected from the wilful concealment of prop-
erty, while such wilful concealment would of itself be a
suflicient answer to the plea of the discharge.

The defendant’s counsel do not appear to rely upon the
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sufficiency of the rejoinder, but contend that the replica-
tion is bad; and as the traverse of the rejoinder is in the
very terms of the replication, if the former is bad because
it attempts to put two distinet and material facts in issue,
the latter must be bad, in having alleged two scveral
answers to the plea. It might not have been safe for the
defendant to have taken issue either upon the allegation
of fraud, or upon that of the concealment of property and
rights of property, leaving the other unanswered. That
might have left sufficient, confessed by implication, to
have entitled the plaintiff to judgment. But he could
have demurred, and he reaches the objection to the same
effect, when his rejoinder is held bad on the plaintiff’s
demurrer.

The replication is bad, also, in not setting forth the
particular fraud upon which the plaintiff relies to defeat
the discharge. The act of Congress provides that the
defendant must have notice in writing, and a specification
of the fraud, before the trial. This applies to suits in
the several States, whatever their forms of proceeding,
but we do not understand that it was intended to alter
the forms of pleading. Where the proceedings are accord-
ing to the course of the common law, the proper mode of
giving that notice and specification is to aver the mattor
in the replication. It would seem that an averment of
the specific matter which is supposed to constitute the
fraud would be requisite, without such a provision in the
act. 2 Johns. 96, Service v. HHeermance ; 1 Pick. 497, Wil-
lington v. Stearnes. This is a defect in substance, if the
other was not.

The plaintiff then falls back upon alleged defects in the
plea: (1) in not setting forth that the plaintiff’s debt was
provable under the bankruptey; (2) in not alleging that a
corlificate of discharge was obtained; (8) in not averring
that notice for a hearing was given to the creditors, before
the decree of discharge.
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All these objections must be overruled. The dischargeis
general, and no special averment that the plaintiff’s debts
was provable is necessary. The nature of the demand
shows it to be so, primé facie at least. The decree of dis-
charge is the matter which operates as a bar to the suit.
The certificate is the evidence of the fact. .And no aver-
ment of notice to the creditors was necessary. The court
had jurisdiction, and authority to make the decree. 38
N. H. Rep. 265, Gorrill v. Whittier; 11 N. H. Rep. 191,
Smith v. Knowlton. As the pleadings stand, the defendant
is entitled to judgment.

Moore ». Hopapox.

The occasional use, by a mechanie, of land near his shop for prosecuting
some parts of his trade, depositing wood, &c., is not evidence of posses-
sion. But if he lay the foundation of a building upon the land, there
is evidence from which the jury may find an intention of permanent
occupancy, and the limits to which he intends to occupy, and a posses-
sion to that extent.

Truspass, for breaking and entering the plaintiff’s close
in Epping, on the 15th of May, 1845, and preventing the
plaintiff from placing a building upon it.

It appeared upon the trial that the locus in quo is a
narrow strip of land, lying on the southerly side of Lam-
prey river, between the river and the traveled part of the
highway which comes near the bank.

The defendant, B. S. Hodgdon, is the owner of a black-
smith shop, situated between the traveled path and the
river, and the land in question lies easterly of the shop
and along the margin of the stream. The plaintiff had

-




