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One who has proved his debt under the bankrupt law of Aug. 19, 1841,
cannot afterwards maintain an action upon it.

AgsuMpsrT, upon a promissory note, dated December 4,
1840. The plea, which was in due form, alleges, among
other things, that the defendant, being a resident, &c., duly
filed his petition to be declared a bankrupt, &e., under the
act to establish a uniform system of bankruptcy through-
out the United States, in the District Court of the United
States for the district of New-Hampshire, on the 24th
of September, 1842; that he was declared a bankrupt,
October 18, 1842; that the plaintiff, on the 28th of Octo-
ber, 1842, duly proved his claim aforesaid, in said dis-
trict court, against the defendant; and that the defendant,
on the 15th of February, 1843, was duly discharged as a
bankrupt, by said district court, from all claims and de-
mands existing against him, &ec., on said 24th day of Sep-
tember, 1842; that the plaintiffs’ claim was provable, and
not fiduciary.

The replication, in due form, charged upon the defend-
ant fraud on said 24th day of September, in not bond fide
surrendering all his property, &ec., agreeably to said act of
Congress; and gave special notice of the alleged fraud.

The defendant demurred, and assigned the following
causes of demurrer, to wit:

1. Because the plaintiff, having proved his aforesaid
claim against the defendant, in said district court, as
aforesaid, and having the same duly allowed, as proved by
said district court, is barred from maintaining any other
action upon said original claim.

2. Because said original claim, to wit, the promissory
note declared on by the plaintiff, has merged and passed
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into judgment, as aforesaid, in said district court, and no
action of assumpsit can be maintained thereon.
In which demurrer the plaintiff’ joined.

Hale ¢ Wiggin, for the plaintiff.
Woodman, for the defendant.

Gizenrist, J.  To bar the plaintiff’s action, the defend-
ant pleads that the debt which it is brought to recover
was proved by the plaintiff under certain proceedings in-
stituted by the defendant, under the late bankrupt law.

A leading purpose of that act was to subject the prop-
erty of those, who, upon their own petition, or upon the
proceedings of their creditors, were brought within its
operation, to a ratable distribution among their creditors.

Another was, to relieve from the embarrassments in-
cident to their position, those who, not having property
sufficient to satisfy the legal claims of their ereditors, were
willing to subject all that they had for distribution pro
ratu among such of their creditors as would accept it in
full satisfaction of their claims.

It is plain that this last object would be wholly -defeated
if a creditor, having taken his dividend, should still be
permitted to bring fresh suits against the bankrupt for
such balances as might remain unpaid.

The act, therefore, provided (sect. 5) that “no creditor,
or other person coming in and proving his debt or other
claim, shall be allowed to maintain any suit at law or in
equity therefor, but shall be deemed thereby to have
waived all right of action and suit against such bank-
rupt.” And this provision was wholly irrespective of the
result of the debtor’s proceedings to obtain a general dis-
charge from all his debts that were provable under the
act.

The replication of fraud is, therefore, immaterial in this
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case. Where there is such fraud or concealment, its de-
tection will enure to the benefit of the creditor who proves
his debt, by the agency of the assignee in taking posses-
sion of the discovered assets, and making fresh .distribu-
tion among those entitled. '

The plea alleged that the defendant procured his dis-
charge and certificate; and if that were all, the plaintiff
_might well have replied the fraud according to the fourth
section of the act, which provides for the benefit of those
who have not hecome parties to the bankrupt’s pro-
ceedings.

But the allegation was an immaterial one, and the act
of the plaintiff' by which he made himself a party to the
proceedings in the district court, was well pleaded, and
constitutes, without doubt, a sufficient bar, by the very
terms of the statute. There must, therefore, be

Judgment for the defendant upon the demurrer.

Jongs ¢. FRENCH.

One who hag been duly elected, by the proper persons, second sergeant
of a company, and has entered upon the discharge of his proper duties,
is de facin an officer, and his official acts are binding, so far as to give
title to such as claim under them, although he has not received a war-
rant from the proper officers of the company, and is not an officer de
Jure.

One, not of the age of 18 years, cannot regularly serve as a private, or
as a sergeant in a company ; and though he consent fo do so, his acts are
not binding. Semble..

A warning to meet at the store of J. B., there being such a store
within the limits of the company, is sufficient, without naming the
town. '




