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fraudulentlyparty representation respectingone makes a“Where facts
him,give the other a actionparty againstwhich to cause of or fraudu-

facts, bylently conceals such moans of which the latter is led to believe
yearssuch of action does not exist until six priorthat cause within to

action,the -commencement of his is a sufficientthat answer a pleato of
statute of limitations.the

B. andAssumpsit, Sanborn J. M.against Harper, exec-
of the will of Smith Sanborn,utors last to recover $12,000,

had and received the defendant’smoney by testator, to
on the firstuse, ofday June,the plaintiff’s 1837. Writ
1843.8,dated February

defendant theThe issue andpleaded thegeneral stat-
ofute limitations.

because,non,The “onplaintiff replied,precludi the first
I).of A. and for1831, aSeptember, timeday long pre-

time,to he had invious that been withpartnership said
Sanborn, deceased,Smith atnamely, Buckingham, in

“Canada,” theunder firm andLower ofstyle Bowman &
Sanborn, in the ofbusiness manufacturing lumber, and

Quebecit to for sale; that said Sanbornsending during
said resided atall andpartnership Montreal, had the sole

entire of the financialchargeand concerns of said part-
all their lumber,of andnership, selling purchasing sup-

had theand of all andcustody papersplies, books relat-
saidto sales and that theonpurchases;ing first day of
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said dis-onOctober, 1831, anddissolvedthey partnership,
andfraudulentlySanborn,solution said then in full life,

falsely the financial interest saidconcealed of partnership,
in-wasand that saidrepresenting affirming, partnership
inMontreal,& ofCo.,debted to the house of Peter McGill

otherto diversthe sum of Canada and¿61,800, currency,
said & Sanbornhouses and with whom the Bowmanfirms

to¿62,200,in the sum of allaccounts, equalhad had further
inand the thethe sum of $16,000; confidingplaintiff,

Sanborn,and of said overaffirmations paidrepresentations
to thesum,himto the aforesaid liquidatedischarge.and
due and said Bow-debts so to be owingrepresented by

and receivedSanborn;man & and said Sanborn accepted
Andof said thesaid sum from the funds partnership.

not whatever duethere were sumsauyaverred thatplaintiff
and that the ofknowledgesaidand by partnership,owing

and falseand concealment represent-such fraudulent false
did heto his nor discoverdid not comeations knowledge,

nor before the deceaseuntil six ofyears,the same within
said Smith Sanborn.

defendants demurredtheTo this replication generally.

for theLyford, plaintiff'.S. C.

defendants.Pierce, Perley,and for the

the caseParker, C. The declaration presents simpleJ.
and receivedrecover for thebya claim to mon.eydiadof

the use of the June 1,fortestator, plaintiff,defendant’s
theis a of statute of limita-To this there plea1837.

tions.
that the action had its"itProm the appearsreplication

,in transactions of the andplaintiffthe partnershiporigin
1831, andas far back as beforetestator,defendants’the

inbeen dissolved thatthetime, havingthat partnership
sum thethe suit is to recover a which plaintiffandyear;
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in fact to him on the ofalleges settlement thebelonged
concern, but he he did receive,which not becausesays
the deceased andfalsely concealedpartner fraudulently
the financial interests of the andpartnership, representing

that the was indebted to certainaffirming partnership
inpersons certain ofsums reason oflarge money, by

which the out of the funds of theplaintiff paid partner-
to theship deceased a sum of topartner large money,

andliquidate those debts; thatdischarge thesupposed
deceased received thepartner on thatmoney represent-

when ination, fact, as the avers, was dueplaintiif nothing
from the And he that he hadpartnership. alleges no

of such fraudulent and falseknowledge concealment and
false until within sixrepresentations, nor beforeyears,
the decease of the testator,the defendants’partner, who
made them.

To this the defendants demur.replication If the alleged
fraud and concealment inwere the course of the partner-

transactions,ship before and distinct from the settlement,
on the dissolution of the and means ofpartnership, itby
the testator received more than his share of the partner-

funds, aship question arise whether the ofmight remedy
the if he have is not inplaintiif, any, exclusively equity.
But the here seems to be that the fraudallegation occur-
red in the settlement, the dissolution. Theupon partner-

it areship concerns, seems, settled. will lieAssumpsit in
favor of one to recover from the other apartner balance
due the settlement;final andupon it well be thatmay it

liewill to recover a sum which one haspartner received,
his fraud andthrough concealment, suchupon settlement,

and which in fact to the other; the affairs ofbelongs the
andpartnership being adjusted settled, so far asexcept

such exists. We do notliability determine how that may
Thatbe. question bemay, whenperhaps, presented the

facts are ascertained.precise
The at the timequestion not whetherpresent is, the
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hishasrelief,tohim to be entitledplaintiff, supposing
to havehimin in but,law orremedy equity; supposing

thata as he whetherlaw,'had at alleges,of actionright
is thelimitations. Thatis barred the statute ofbyright

Theset the defendants’ plea. plain-answer up byonly
he ad-six whichtiff, the of years,lapsenotwithstanding

bythe themits, plea,to avoid ofoperationattempts^
in thehasthat the of action its origincausealleging

tes-and thefraud fraudulent of defendants’concealment
untiland that he had no of the fraudtator, knowledge

action.six of commencement of thewithin theyears
and arethe whether fraud concealmentUpon question

take a of the the authoritiesstatute,sufficient to case out
Field;v.are 3 First Mass.201, TurnpikeMass.conflicting.

474, Fish; 109, Conway;3 Pick. Jones v.Welshv. Yeates
Hathaway;;7, 212, v.Payne5 Mason v. 3 Vt.Sherwood Sutton­

Smith;49,20 v.195; 33,Johns.Aug. Troupim.onL­
Purmort; 202, AllenWend.460,16 Wend. v. 17McCree

Mille; 24 Humbert v. Trinityv. Wend. Church.587,
A,distinction has in this betweentaken,been respect,

of the cause of action themere want of byknowledge
and of it theto concealmentrecover, byparty seeking

held that anIt has beento be charged.party sought
thehad of causethe no.that plaintiff knowledgeallegation

and said that theaction is not it is existencesufficient,of
must been concealedthe cause have fraudulently byof

131,9 v. 9McGlathry;defendant. Green. Vt.the Cole
9 Pick.116, 213,Smith v. Farnum v.110, 115, Bishop;

Brooks; v.149,5 & But itGray.Barn. Cres. Granger
thatto that it is not there shouldus benecessaryappears

the cause of action far­of the existence ofconcealment
is shown fraudulentthan such concealment by repre­ther

of, the factsand concealment out ofsentations respecting,
isarises,the cause of action whichwhich substantially

a fraudulent concealment of thecase. maybethis There
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time whento the itat and subsequentcause of action
fraudulent representations.accrues, priorwithout

onéwherethat party fraudulentlyare ofWe opinion
facts which to thegiverespectingamakes representation

him, orof action against fraudulentlya causeother party
the latter isof wbicli ledmeans tofacts,conceals such by

exist,does not untilactioncause ofbelieve that such
of hiscommencement action,tbesix towithin years prior

theof statute of limit-to aansweris sufficient pleathat a
casethe out of thetakessuch fraudations. Whether

a case not within theit constitutesstatute, or whether
theofwithin the contemplationnotstatute, because one

of the statute,the wescopeso not withinandlegislature,
this time.atdetermineneed not

on the demurrer.theplaintiffJudgment for

Sleeper.Lane v.

maker,note, suretyis and a for thewho a creditortaken andA b/one
creditors,if, if thegood againstsecure are note bemortgagea to not

indemnity requires.ofpurposethelarger than
blank,in and become iho propertyA note had been indorsedthat of

owners,two, other,and thein the of one of the forpossession goodwas a
consideration, person,a third thebargained his interest to throe being
together passedthat his interestat the time. It was held to the pur-
chaser.

bring an actionmortgage property they may for itstwoWhere recov-
tenant, claiming mortgage,not under theery, and the cannot set it up to

action; and this the ofright passes purchaserdefeat the to the interest of
mortgagors, join his inmay partone of the who with owner such ac-

■tion.

op inEntry,Writ which the demandants claimed to


